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H. W. Collins,
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YS.

Morgan Grain Company, Inc.

(a corporation).

Defendant in Error.

BRIEF FOR DEFENDANT IN ERROR.

Upon Writ of Error to the United States District Court

for the District of Oregon.

STATEMENT OF THE CASE.

Since the statement of the evidence in the brief for

plaintiff in error so lightly touches upon certain im-

portant facts involved in this case and in other

instances makes assertions for which there is no sup-

port in the record, we deem it advisable to begin our

reply brief with a statement of the evidence and facts

in this action. The evidence in this case is set forth

in the bill of exceptions found on pages 39 to 59 in

the transcript of the record, and the evidence is sum-

marized in the opinion rendered by Judge Bean at

the time he denied the motion of plaintiff in error for

a new trial. This opinion is to be found on pages

24-25 of the transcript of the record.



In the year 1920 Mr. T. E. Morgan was engaged in

the State of California in the business of buying and

selling grain, particularly barley; he was what is

known as a grain operator, and was then connected

with Albers Bros. A friend of his, H. W. Collins, the

plaintiff in error on this appeal, w^hom Mr. Morgan

had known since 1915, was then engaged in a similar

occupation but was operating in the State of Oregon

and in the Pacific Northwest, chiefly, however, in

wheat. At the same time there was located in San

Francisco a branch office of the English firm of Geo.

Wills & Sons, Ltd., a British corporation, to which

we will hereafter refer as Wills. This concern had

offices also in New York and Seattle. Its general

manager for the United States was Mr. H. Gr. Sibley,

who was located in San Francisco. Mr. A. H. Ander-

son was in the immediate charge of the San Francisco

office, while Mr. Rhea was managing the office in New
York. Wills was engaged in shipping and chartering

and also conducted a general import and export busi-

ness, being especially very extensively engaged in the

importation of barley and wheat into England.

Mr. T. E. Morgan, probably through their mutual

interest in the grain business, had become acquainted

with Messrs. Sibley and Anderson. In the words of

Judge Bean in his opinion (Tr. p. 24), ^^T. E. Morgan

conceived the idea of, to some extent at least, consoli-

dating the grain interests and grain business of the

Pacific C^oast by organizing a corporation for that

purpose''. Some time in 1920 Morgan came to

Messrs. Sibley and Anderson in San Francisco with a

proposal for the joint venture which he had conceived.



He suggested that a corporation to be known as the

Morgan Grain Company be formed to operate in bar-

ley in California, and wheat in the Northwest. He
suggested that Messrs. Sibley, Anderson and himself

should subscribe for stock in the proposed corporation

and that Wills should be induced to take stock in the

proposed corporation and become its agent for the

United Kingdom of Great Britain and Ireland and

the Continent of Europe. Mr. Morgan stated that he

believed the plaintiff in error, H. W. Collins, would

take stock in the proposed corporation and that

through said Collins a source of supply of wheat from

the Northwest would be secured. He pointed out that

through his own country connections he could provide

the barley from California.

Mr. Sibley and Mr. Anderson agreed to the plan,

and as a result Mr. Sibley went to London and laid

the proposal before the board of directors of Wills.

After considering the matter, Wills cabled Ander-

son, who had remained in San Francisco, to proceed

to New York with Mr. Morgan and there meet Mr.

Sibley and Mr. Hale, one of the directors of Wills

who was accompanying Mr. Sibley on the latter 's re-

turn for the express purpose of discussing the pro-

posal in greater detail. Pursuant to instructions,

Mr. Anderson went directly to New York. Mr. Mor-
gan however, went to Portland, Oregon, where he con-

ferred tvith the plaintiff in error, H. W. Collins, and
discussed the proposed joint venture. On completing

his conference with Mr. Collins in Portland, Mr. Mor-
gan proceeded to New York, where he was met by



Messrs. Hale, Sibley, Anderson and Rhea, the man-

ager of the New York office of Wills.

These gentlemen assembled in the New York office

of Wills and discussed the whole plan. At this con-

ference Mr. Hale expressed the opinion that the for-

mation of the company should be deferred for twelve

months because of the disrupted business conditions

as an aftermath of the war. Mr. Morgan, however,

urged that the interested parties should go ahead

without delay, and he thereupon telegraphed from

New York to Mr. Collins in Oregon on or about the

4th day of November, 1920. The telegram which Mr.

Morgan sent is not in evidence and the parties were

not able to produce it, but the reply thereto sent by

Collins on November 4, 1920, to Morgan in New York

was introduced in evidence and reads as follows

:

'^Pendleton, Oregon, November 4, 1920.

T. E. Morgan,
Care Oeorge Wills and Sons, 206 Broadway

New York, N. Y.
Will take twenty five thousand stock as agreed

with payments as follows five thousand dollars

December first, five thousand March first, balance

on or before September first Stop Will meet
you in San Francisco and arrange working
scheme.

H. W. Collins."

On the same day (November 4, 1920) Collins wrote

to Morgan in care of Geo. Wills & Sons, Ltd., 206

Broadway, New York, a letter which was introduced

in evidence and which reads as follows

:



^^ Pendleton, Oregon, Nov. 4, 1920.
Mr. T. E. Morgan,

c/o George Wills & Sons,
206 Broadway, New York City, N. Y.

Dear Tom:
Referring to wires exchanged, which resulted

in my taking $25,000.00 stock in the Morgan
Grain Company, with the understanding that I
am to pay $5,000.00 cash December 1st, $5,000.00
more on March 1st, and the balance on or before
September 1st, 1921. I am hopeful of paying the

balance on the stock before September 1st, and
especially so if you are in need of it.

I am very pleased to have completed the ar-

rangement, and fortunately Mr. Thompson was in

Pendleton today when I received your wires, and
after going over the matter with him, it w^as en-

tirely satisfactory to him. In fact he has been
at all times anxious for me to associate myself
with your new firm.

I will expect you to keep me advised as to when
you want me to meet you in San Francisco, and
I will arrange accordingly.

Yours very trulv,

H. W. Collins.''

On seeing the aforesaid telegram from Collins, Mr.

Hale withdrew his objection to the immediate organ-

ization of the proposed corporation, saying that since

Mr. Collins had subscribed and Mr. Morgan had sub-

scribed. Wills would go ahead with the joint venture

and he then instructed Mr. Sibley and Mr. Anderson

to subscribe to the stock of the Morgan Grain Com-

pany on behalf of Wills, and pursuant to the author-

ization so given they took on behalf of Wills 1260

shares of the capital stock of the corporation to be

organized and known as Morgan Grain Company,

Wills thus becoming the largest individual subscriber.

At the same time both Mr. Anderson and Mr. Sibley
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each agreed to take ten shares of stock of the pro-

posed corporation. At the same conference in New

York at the same time that Mr. Hale agreed on behalf

of Wills to take 1260 shares of the capital stock of

the corporation to be known and organized as the

Morgan Grain Company, T. E. Morgan also agreed

to take 625 shares of stock in the corporation so to be

formed.

After the parties had mutually agreed as aforesaid

in New York as to the organization of the corporation

and their stock subscriptions, Mr. Sibley and Mr.

Morgan returned to San Francisco via Chicago. At

Chicago they conferred wdth Mr. Grant and Mr.

Fahey, who were grain operators in that section of

the country, and told them of the plan that had been

agreed upon— how a corporation was to be formed, of

the subscriptions which had been received, and there-

upon those gentlemen agreed to subscribe for stock in

the proposed corporation, Mr. Grant agreeing to take

fifty shares and Mr. Fahey agreeing to take twenty-

five shares.

On the return of Messrs. Sibley, Anderson and

Morgan to San Francisco, an attorney, H. Arthur

Dunn, was employed and the Morgan Grain Company

was organized under the laws of Delaware on the 9th

day of December, 1920.

A meeting of the board of directors of the Morgan

Grain Company w^as held on December 15, 1920. At

that meeting, as appears from the minute book of

the corporation, the president of the company, J/r. T.

E, Morgan, ^^ announced that he had received applica-



tions for subscriptions to the capital stock of the

company as follows: Geo. Wills & Sons, Ltd., 1260

shares ; H. W. Collins, 250 shares ; T, E. Morgan, 625

shares; G. S. Streeter, 140 shares; M. E. Grant, 250

shares; J. C. Fahey, 25 shares; W. A. Lamson, 25

shares; Charles Silcox, 30 shares; C. S. Purviance, 25

shares; J. W. Williamson, 20 shares; J. Ralph Locker,

20 shares ; H. G. Sibley, 10 shares ; A. H. Anderson, 10

shares. Upon motion of Mr. Anderson, seconded by

Mr. Sibley, it was unanimously voted that the fore-

going subscriptions be accepted, and it was further

resolved, for the purpose of providing immediate

funds for the conduct of the business, that the secre-

tary-treasurer be instructed to call upon each of the

above parties for the immediate payment of not less

than twenty per cent of the amounts individually sub-

scribed, upon payment of which certificate of stock

shall be issued therefor''. (Tr. p. 47.)

Pursuant to the resolution adopted, a certificate

was issued to each subscriber for the number of shares,

at par, that his payment on account of his subscrip-

tion would cover; for instance, Wills, having sub-

scribed for 1260 shares, paid for twenty per cent

thereof and received a certificate for 20% of 1260

shares. It appears that as part of the consolidation

and joint venture conceived by Morgan, Collins was

to give up his Seattle office, which was to be pur-

chased by Wills and for which Wills was to pay Col-

lins $1500. Pursuant to this arrangement, on account

of his stock subscription, in the words of counsel (Br.

p. 8): ^^ Collins paid $5000, $3500 of which was paid

direct by Collins and $1500 was paid through George
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"Wills & Sons, who had in the meantime purchased the

office furniture of Collins at Seattle for that price".

Thus Collins made up what he had agreed to pay on

December 1, 1920, and he received a certificate for

fifty shares of stock.

It is admitted by the pleadings that prior to the

commencement of the action a certificate for 200

shares of the capital stock of Morgan Grain Company
was tendered to the defendant and that he refused to

accept it or pay the balance of the $20,000 that was

due under his subscription, and that the defendant

has never paid anything more than the first instal-

ment of $5000 on his subscription of $25,000.

There was introduced in evidence, without objec-

tion, the case of Lake Ontario-Auhtim Railroad Co, v.

Mason, reported in volume 16, New York Reports, at

page 451.

The plaintiff rested, and the defendant then offered

to testify that he had a conversation with Morgan on

November 26, 1920, in San Francisco, California, at

which time Collins said: ^^If you will agree to cancel

the subscription for $25,000 down to $5000, I will

take $5000 and pay for it as soon as the call is made

for it;'' and that thereupon Morgan said, ^^That is

perfectly agreeable. We will cancel your subscription

down to $5000 and when we make the call you can

pay the $5000 in cash." In answer to the Court's

question, counsel for plaintiff in error stated that he

had no other testimony to offer, and thereupon after

considerable argument by counsel on both sides, the

Court directed a verdict in favor of plaintiff for the

balance of the subscription of $20,000 together with



interest from March 1, 1921, at the rate of six per

cent per annum on the payment of $5000 which was

payable under the terms of the contract on March 1,

1921, and interest at the same rate on $15,000 from

September 1, 1921, when the balance of $15,000 was

payable under the contract.

Thereafter counsel for Collins made a motion to set

aside the judgment and asked for a new trial. The

matter was set down for hearing and was argued

orally at length before the Court and also submitted

on written briefs. Thereafter, upon full consideration

thereof, the Court rendered its opinion as set forth

at pages 24 to 27 of the transcript and denied the

motion to set aside the judgment and for a new trial.

Thereupon plaintiff in error sued out its writ of error

from this Court.

COMMENTS ON THE STATEMENT OF THE EVIDENCE OF
PLAINTIFF IN ERROR.

The statement of evidence presented by plaintiff in

error makes certain omissions and certain unfounded

assertions of fact of more or less importance that we

believe should be called to the Court's attention.

1. There is no evidence in the record to support

the statement of plaintiff in error in line 10, page 5,

of his brief that ''apparently for the first time'' Mr.

Collins and Mr. Morgan discussed the proposed joint

venture when Mr. Morgan stopped to see Mr. Collins

in Portland while on his way East to New York to meet

Mr. Hale. Whether or not Mr. Morgan and Mr. Collins

had discussed this matter previously or had had cor-
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respondence about it, the record does not disclose. It

would, however, seem unlikely that Mr. Collins would

nave gone into a transaction of this size, involving as

it did the sale of his Seattle office to Wills, without

having more discussion of the project than would

have been had in a single conference. In this regard,

attention might be called to the last sentence in the

second paragraph of the above letter from Collins to

Morgan, dated November 4, 1920 (Tr. p. 41), in which

Collins, speaking of his friend, Mr. Thompson, says:

^^In fact he has been at all times anxious for me to

associate myself with your new firm.'' This sentence

would seem to indicate that Collins had been giving

the matter considerable thought and had been dis-

cussing it with others and that he was fully aware of

the details of the proposed plan. At any rate, Collins'

letter of November 4, 1920, shows that he knew con-

siderable of the details of the proposed corporation

for he refers to it by name therein and knew the par

value of the stock.

2. There is nothing in the record to support the

statement of plaintiff in error (Br. p. 5, line 27) that

*^no correspondence was had between Collins and

George Wills & Sons or any other person with refer-

ence to the stock subscription made by him to Mr.

Morgan". The witness Collins did state that he

*^ never had any correspondence with George Wills

& Sons with reference to taking their stock" There

is, however, no evidence to support the above state-

ment as made by counsel.

3. There is no evidence in the record to support

the statement of counsel (Br. p. 5, line 31) that '*no
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further information was imparted to Mr. Collins with

reference to any other transaction involved in New

York or Chicago or elsewhere". The record does not

disclose whether or not Mr. Collins had such infor-

mation. In view of the fact, however, that Mr. Col-

lins was one of those primarily interested in this joint

venture, his interest in the matter being illustrated by

the last sentence of his telegram of November 4, 1920,

^^Will meet you in San Francisco and arrange work-

ing scheme",—it is difficult to believe that Collins was

not thoroughly informed of the subscriptions of Wills,

Anderson, Sibley, Grant, Fahey and the other sub-

scribers above mentioned.

4. The most important single episode in this entire

transaction was the conference held in New York and

which is described in the above statement of facts and

in the testimony of Mr. Anderson. (Tr. pp. 44 and

45.) It is the valid agreement with the other sub-

scribers entered into on that date tliat precluded

Collins from revoking his subscription thereafter. It

is significant that in the statement of facts of plain-

tiff in error this conference is passed over with barely

a reference. Speaking of that conference. Judge

Bean, in his opinion (Tr. p. 25), says:

^^A conference was held in New York and Hale
suggested that the formation of the corporation
be postponed for twelve months on account of the
then financial condition of the country, but Mr.
Morgan was insistent that it be done immediately,
and he wired Collins concerning the matter. The
wire to Mr. Collins is not in evidence and the
parties were not able to produce it, but in any
event he received from Colliiis a message agreeing
to take $25,000 in stock of the proposed corpora-
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tion. On receipt of this message Hale withdrew
his opposition and Wills & Sons agreed to sub-
scribe 1260 shares in the corporation, Anderson
and Sibley each 10 shares, and Morgan 625 shares
each of the par value of $100.''

On the importance of this agreement we shall com-

ment further in the argument.

5. There is nothing in the record to support the

statement (Br. p. 6, lines 10, 11) that ''Mr. Collins

went to San Francisco for the purpose of withdraw-

ing his subscription''. There is nothing in the evi-

dence that discloses why or for what purpose Mr.

Collins went to San Francisco, but in view^ of his

statement in his telegram of November 4, 1920, to

Morgan that he would meet Morgan ''in San Fran-

cisco and arrange working scheme", it would seem

likely that this visit to San Francisco was in pur-

suance of the intention indicated in that telegram and

his letter of the same date.

6. There is nothing in the record to support the

statement (Br. p. 6, line 26) that "Collins returned

home with this understanding and agreement between

himself and Morgan" (referring to the alleged oral

modification of the agreement as to which Collins

offered to testify).

7. The articles, or certificafe, of incorporatioyi of

the Morgan Grain Company are not a part of the

record 'before this Cottrt, Who were the original sub-

scribers to the articles of incorporation of the Morgan

Grain Company does not appear. There is nothing in

the transcript of the record to indicate whether or not

Collins tvas named as one of the subscribers of the
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corporation in the original articles of incorporation,

or whether or not he was one of the incorporators of

the Morgan Grain Company. The statement made hy

plaintiff in error on this subject on page 7 of his brief

is therefore without support in the record before this

Court.

8. There is no evidence in the record to support

the assertion found on page 7, line 25, of the brief that

*^ Collins was not present at this time^' (the organiza-

tion meeting of December 15, 1920), ^4iad no notice

of the time or place of meeting for perfecting the or-

ganization and took no part in either the filing of the

articles of incorporation or the organization or forma-

tion of the corporation '\ This entire assertion is

without support of any evidence whatsoever in the

record. The record does not disclose whether or not

Collins was present at the meeting in San Francisco

on December 15, 1920, nor whether or not he had

notice of the time and place of such meeting, and the

record does not disclose whether or not he took any

part in the filing of the articles of incorporation or

organization or formation of the corporation.

9. There is no evidence in the record whatsoever

to support the statement on page 8, line 7, of the brief

of plaintiff in error that ''Collins had no notice or in-

formation at the time he received or accepted this

stock or paid for it that the corporation was intend-

ing to make any further claims upon him by reason

of his transactions with Morgan. And later on, when
call was made for additional payment by the corpora-

tion, Collins refused such call and immediately in-

formed the corporation of the modified subscription
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between himself and Morgan''. The record is silent

on the subject and does not disclose whether or not

Collins had any notice or information at the time he

accepted the certificate for 50 shares that the corpora-

tion was intending to hold him for the balance of his

original subscription. The record does disclose that

Collins refused to pay the balance of the subscription

when the call was made upon him. (Tr. p. 50, line

14.) There is nothing in the record, however, to sup-

port the statement that at the time he refused to pay

the call or at any other time Collius informed the

Morgan Grain Company of the alleged subsequent oral

agreement between himself and Morgan purporting to

modify his original subscription. The record does not

disclose whether or not Collins ever informed the com-

pany of the alleged subsequent oral agreement on

November 26, 1920, with Morgan prior to his assertion

thereof in his answer filed in this action. If evidence

outside of the record is to be considered, defendant in

error could assert truthfully tliat the first intimation

it ever had of the alleged subsequent oral agreement

of November 26, 1920, was in the auswer served upon

it in this action.

10. The record discloses that on December 15, 1920,

a meeting of the board of directors of the Morgan

Grain Company was held in San Francisco and at

that meeting by a resolution duly and regularly

adopted the subscription of Collins among others was

accepted by the corporation. This resolution is set

forth in full in our statement of facts and is to be

found on page 47 of the transcript. It is important

to note that throughout their brief counsel proceed
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with their argument ignoring the acceptance of Col-

lins' subscription by a definite resolution of the com-

pany on December 15, 1920.

THE PLEADINGS.

The pleadings in this case consist of the plaintiff's

complaint, defendant's answer and plaintiff's reply.

In outlining the pleadings (Br. pp. 1-3) plaintiff in

error oinits to mention the reply.

While the complaint alleges that ^^ plaintiff now is

and at all of the times in this complaint mentioned

was a corporation", defendant's answer denies this

allegation and alleges that the plaintiff was not incor-

porated until December 9, 1920. Plaintiff's reply

unequivocally admits that the plaintiff was not incor-

porated until December 9, 1920. The general asser-

tion in the complaint that plaintiff was existing at all

times therein mentioned is modified in effect, by

plaintiff's reply, to allege that the plaintiff was at all

times a corporation on and after December 9, 1920.

The complaint does not allege ivith wliom the de-

fendant agreed in writing to take plaintiff's capital

stock. In paragraph IV of the complaint it is merely

asserted that ^^on or about November 4, 1920, defend-

ant subscribed for and offered and agreed in writing

to take two hundred and fifty (250) shares of the cap-

ital stock of the plaintiff; that said subscription was

one of a number of subscriptions to stock of plaintiff

made by various persons at or about the same time;

that plaintiff accepted defendant's subscription as
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tendered '\ Counsel are in error in assuming that the

complaint alleges that on November 4, 1920, Collins

and the plaintiff entered into a written subscription

agreement. The complaint is not inconsistent with

the evidence that a subscription agreement was made

with Morgan and others and accepted by a resolution

of the plaintiff on December 15, 1920.

The answer admits that on November 4, 1920,

Collins agreed in writing with Morgan to take stock

in the plaintiff corporation to the par value of

$25,000. This allegation does not contradict the com-

plaint and is an assertion of the very evidence offered

and introduced by the defendant in error. Then the

answer alleges as a defense that this contract was

modified by a subsequent oral agreement with Mor-

gan. This allegation raises the only issue in this

action. The Court having excluded evidence of the

alleged subsequent oral agreement, the only question

that could be before this Court is whether or not such

an agreement, if made, constituted a defense. We
shall show that in the absence of exceptions taken to

the ruling of the lower Court even this question is not

open for review.

ASSIGNMENTS OF ERROR OF PLAINTIFF IN ERROR.

For various reasons hereinafter set forth none of

the assignments of error presented by plaintiff in

error raises any question for the consideration of this

Court and the judgment of the lower Court should

therefore be affirmed. We will discuss the errors

assigned in their order.



17

(1) ^^The Court erred in not submitting to

the jury the question as to whether the defend-
ant, (^ollins, had withdrawn the alleged subscrip-

tion to the stock of the plaintiff company, upon
which subscription the action was brought."

An examination of the i^ecord will disclose that no

demand to the lower Court was made by plaintiff in

error that the question mentioned in the above assign-

ment or indeed any question should be submitted to

the jury. It is well established that when a party

does not ask to go to the jury on a question arising

in the case, he cannot contend on appeal that the

question should have been left to the jury.

Hammond v. Crawford, 66 Fed. 425.

(2) ^^The Court erred in taking from the jury
the right to pass upon the issue of fact above
stated.''

This assignment is but an obverse statement of the

first assignment and goes to the order of the Court di-

recting a verdict. What we have said regarding

assignment No. 1 and will point out concerning as-

signment No. 4 will be a complete answer to this

assignment. We might say here, however, that even

assuming that plaintiff in error took an exception to

the direction of the verdict, it was not at the most

more than a general exception. (Tr. p. 56.) A gen-

eral exception to the direction of a verdict is not suf-

ficient to present to the appellate Court the question

of error in taking the case from the jury; there must

be a direct exception to the fact of withdrawal.

In City of Mihvaukee v. Shailer, 91 Fed. 858, the

Court said:
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''The plaintiff in error did not ask to go to the
jury, except upon particular questions of fact;
and when, on motion, the court directed a verdict
for the amount claimed in favor of the plaintiff,

the exception taken was only general, specifying
no ground of objection. On the face of the record,
the objection, instead of being to the withdrawal
of the case from the jury, may have been that the
direction was in favor of the i3laintiff and not in
favor of the defendant^ or that interest should not
have been allowed, or that for some other reason
the am.ount of the verdict was too large. It may
have been within the discretion of the circuit

court to submit to a jury particular questions of

fact. The answers to such questions in some in-

stances have been treated, by consent of counsel,

as equivalent to a special verdict or an agreed
statement of facts. Hartranft v. Wiegmann, 121

U. S. 609, 7 Sup. Ct. 1240. But in the national

courts it is not the right of a party to demand
the submission of such questions. His right in

that particular, if materia^ matter of fact remains
in dispute, is to insist that the case go to the jury.

It would perhaps be the better rule, as was held

in Guggenheim v. Kirchhofer, 14 C. C. A. 72, 66

Fed. 755, and Hammond v. Crawford, 14 C. C. A.

109, 66 Fed. 425, that a general exception to the

withdrawal of a case from, a jury, without speci-

fying a question of fact ivhich remained to he de-

termined, tvill not he considered; but we have not

gone and do not need now to go further than to

hold, as we do, that there must be a direct excep-

tion to the fact of taking the case from the jury,

and that on an exception like that here shown,

the ground of which may have been something

else, we will not consider whether a peremptory

direction of a verdict was justified/' (Italics

ours.)

(3) The third assignment related to the exclusion

of the testimony of Collins as to an alleged subsequent

oral agreement in San Francisco between himself and
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Morgan purporting to result in a modification and

reduction of his subscription from 250 shares to 50

shares of the Morgan Grain Company. It appears

that Collins was asked the following question by his

counsel

:

^^What was said at that time between you and
Mr. Morgan, Mr. Sibley being present, with refer-

ence to this subscription?''

This question was objected to on the grounds set

forth in the record (Tr. p. 52) and sustained. In the

assignments of error it is asserted that

:

^^The Court sustained the plaintiff's objection,

to which an exception was duly taken by defend-
ant and allowed by the Court.''

We respectfiiUy refer to the record and deny that

any exception was ever taken to said order of the

Court sustaining said objection.

Then this (3rd) assignment of error quotes the

testimony tendered by counsel for Collins and recites

that plaintiff in error took an exception to the ruling

of the Court excluding the offer. Again tve respect-

fully refer to the record and deny that any exception

to such exclusion urns taken.

In support of our contention that no exceptions

were taken as alleged by plaintiff in error, we quote

the record:

^^ ^Q. What was said at that time between you
and Mr. Morgan, Mr. Sibley being present, with
reference to this subscription?'

Counsel for plaintiff objected to the question ?>

(The grounds for the objection are set forth on

page 52 of the Transcript.)
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'^Whereupon, after argument of counsel, the
Court gave his opinion as follows:

Court'' (the opinion of the Court will be
found on pages 54 and 55 of the Transcript)
" 'The objection will be sustained.'

Col. Raley. At this time I would like to take
the testimony of this witness over the ruling of

the Court in order that we may have our record.

Court. I don't think there is anv objection to

that.'

Whereupon counsel for defendant made the fol-

lowing offer of proof, and asked and was allowed
exceptions as follows

:

'The witness Collins being upon the stand, and
the question being propounded to him, ''What
was said at that time between you and Mr. Mor-
gan, Mr. Sibley being present, with reference to

this subscription?" Counsel now offers and says

that if the witness were permitted to testify, he

would answer and say:

That at the Fairmont Hotel in the 26th day of

November, 1920, the defendant and T. E. Morgan
and H. C Sibley, being present, the defendant

Collins said to T. E. Morgan, that he had come
down to see him, and felt that he must cancel his

subscription to the stock in the Morgan Grain Co.

That thereupon T. E. Morgan said to him in sub-

stance, "If you cannot take it all, will you take

$5,000.00". Collins replied to that and said, "Yes,

if you will agree to the cancellation of the sub-

scription from $25,000 down to $5,000, I will take

$5,000 and pay for it as soon as the call is made
for it'. That thereupon, Morgan said, "That is

perfectly agreeable ; we will cancel your subscrip-

tion down to $5,000, and when we make a call you

can pay the $5,000 in cash'. That is all.

Court. Have you any other testimony?

Col. Rat.ey. We have no other.

Court. Then I suppose the only thing to do

is to direct a verdict?

Col. Rat.ey. Counsel suggests it is necessary to

take an exception.
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Court. Yes, an exception to the ruling and ob-

jection to the offer of testimony.

Witness excused.

Court. What is the amount of the verdict?
Mr. Andrews. $20,000. The verdict we are

asking for is the balance of the subscription, $20,-

000 with interest at the rate of 6% per annum on
the payment of $5,000 which was payable under
the terms of the contract on March i, 1921, and
interest at 6% on $15,000 from Sept. 1st, 1921,

when the balance of $15,000 was payable under
the contract.

Verdict prepared and signed.

Col. Raley. I want to take an exception to the

allowance of any interest at all upon this kind of

a contract.

Court. Very well.'
"

The record shows conclusively that no exception

was taken to the ruling of the Court sustaining the

objection of counsel of defendant in error to the ques-

tion asked Collins by his counsel.

The next question is whether any exception was

taken to the exclusion of the testimony offered by

counsel. Here, we submit, the record is so uncertain

and ambiguous as to prevent consideration on appeal.

It is the duty of plaintiff in error to make his excep-

tions clear and specific. {City of Miltvaukee v.

Shailer (supra, page 17).) In this instance it can-

not be determined definitely to what plaintiff in error

was excepting. Was it to the order directing a verdict

or to the exclusion of the offered testimony? We
submit that it is impossible to determine from the

record to what plaintiff in error was referring when
his counsel said, *^ Counsel suggest it is necessary to

take an exception '^
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We submit that plaintiff in error cannot take ad-

vantage of such uncertainty and ambiguity and by

the assignments of error create exceptions not taken

in the lower Court. It is well settled that the ag-

grieved party must except to a rejection of an offer

to prove in order to preserve the ruling for review.

Press Pub, Co, v. Monteith, 180 Fed. 356.

It is also well settled that an exception is indis-

pensable to review the action of the trial Court in

directing a verdict.

Smith V. Hopkins, 120 Fed. 921.

Assuming that the statement of counsel that ^^It is

necessary to take an exception'' was an exception, to

what did it except? Under this single exception coun-

sel attack, under assignments 3 and 4, both the ruling

excluding testimony and the direction of the verdict.

Can a single exception be used to perform the office

of two necessary exceptions, and if not, then to which

ruling did it refer?

^^Where no sufficient exception is taken to the
ruling of the court it will not be passed upon.''

Benson v. United States, 146 U. S. 325; 26

L. Ed. 991.

We submit the uncertainty of the exception pro-

hibits its review.

In view of the fact that counsel took no exception

to the ruling of the Court sustaining the objection to

the question propounded to Collins, and that counsel's

remark,—^^ Counsel suggests it is necessary to take an

exception,"—followed immediately on the Court's
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statement, ^^Then I suppose the only thing to do is to

direct a verdict," it would seem probable that the ex-

ception—if it was one—was taken to the direction of

the verdict. In such case no question as to the cor-

rectness of the ruling of the Court in excluding the

offered testimony is open for consideration, since an

exception to a direction for a verdict at the most

raises the question of the sufficiency of the evidence

introduced to sustain it. (Mullen v. Quinlan, 195 N.

Y. 109; 87 N. E. 1078.) On the other hand, if the

exception is considered as referring to the exclusion of

the offered testimony, we submit that then the failure

to except to the direction of a verdict is a waiver of

any exception to the exclusion of the offered testi-

mony. At any rate, w^e submit that the record is so

uncertain that it cannot definitely be said to what rul-

ing the exception was directed and hence that the

exception cannot be considered in this Court.

(4) ^^The Court erred in directing a verdict
for plaintiff on the cause of action asserted, on
the grounds above set forth and on the further
grounds

:

(a) That the cause of action stated in the

complaint is in favor of Morgan, the party with
whom Collins is alleged to have made the con-

tract, and not with the Morgan Grain Company,
the plaintiff herein ; and

(b) Because there is a variance between the

pleading of plaintiff in the case and the testimony
offered by him at the trial.

'^

As previously shown this assignment cannot be con-

sidered if plaintiff in error did not except to the

direction of the verdict. But assuming that the excep-

tion taken by plaintiff in error was to the order di-
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recting a verdict, still the above assignment of error

is not open for consideration.

The assignment first specifies that the Court erred

in directing the verdict '^on the gromids above set

forth". The grounds previously referred to in the

assignment deal exclusively with the exclusion of the

offered testimony. It is obvious that exclusion of tes-

timony is not a basis for attacking a directed verdict,

since an attack on a directed verdict raises the ques-

tion of the sufficiency of the evidence introduced to

sustain the verdict.

Counsel cannot attack the direction of the verdict

on the ground that the evidence does not sustain it,

since there is no such specification of error in the

assignment of errors.

Camden v. Stuart, 144 U. S. 104

;

City of Findlay v. Pertz, 74 Fed. 681

;

Sav. (k Loan Soc. v, Davidson, 97 Fed. 696

(Cal.)
;

Lloyd V. Chapman, 93 Fed. 599 (Cal.)

;

Paraiso v. U. S., 270 U. S. 368; 52 L. Ed. 247.

Indeed it would seem that no motion having been

made for an instructed verdict in his favor by plain-

tiff in error, the appellate Court will not inquire into

the sufficiency of the evidence to sustain the verdict.

Continental Nat. Bk. v, Neville, 285 Fed. 565

(Cal.)
;

Steel V. Holland, 3 Fed. (2nd) 777 (Cal.)
;

So. Pac. B. R. Co. v. Johnson, 8 Fed. (2nd)

993 (Cal.).
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In any event neither of the assignments (a) or (b)

above can properly be raised under an exception to

the direction of a verdict which goes to the sufficiency

of the evidence. Obviously neither of said assign-

ments can be predicated on an exception to a ruling

excluding testimony. In addition, there are other

points which dispose of these specifications.

In the first place, as to (a) it is obvious on reading

the complaint that no cause of action in favor of

Morgan is stated in the complaint. Indeed, Morgan

is not even mentioned in the complaint! There is no

allegation in the complaint that Collins made any

contract with Morgan. As previously pointed out, the

complaint does not state tvith tvhom Collins made his

subscription agreement. It is peculiar that under this

specification (a) counsel allege that the complaint

alleges a contract between Collins and Morgan, and

ask for reversal on the ground that no cause of action

in favor of the Morgan Grain Company is alleged,

and then under (b), as appears from the argument

later in their brief, base a claim of variance on the

ground that the complaint states a contract between

Collins and the Morgan Grain Company, and the evi-

dence shows a contract between Collins and Morgan!

There is no merit in (a) for the simple reason

alone that its statement is incorrect. The complaint

does not state a cause of action in favor of Morgan.

Even though the evidence did show that the cause

of action was really in favor of Morgan, rather than

the Morgan Grain Company, ''it is the rule that a

claim that the suit was brought by the wrong person
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must be made in the Court below, or it cannot be

urged on appeal''.

3(7. J. 762;

Fortier v. New Orleans Nat. Bk., 112 U. S. 439;

28 L. Ed. 764;

Buckingham v. Estes, 128 Fed. 584

;

St, Louis R. Co, V. Hen son, 58 Fed. 531.

The specification (b) supra, charging a variance

between the pleadings and the evidence is not open

for consideration. No mention or claim of a variance

was ever raised in the lower Court. No demurrer to

the complaint was ever interposed. Not a single ob-

jection was made by counsel to any of the evidence

introduced by defendant in error. In Wasalch Min-

ing Co. V, Crescent Mming Co,, 148 U. S. 293 (37 L.

Ed. 454) J it was held that objections that a bill asks

a form of relief inconsistent with the terms of a con-

tract alleged, and that complainant's evidence exhibits

a different case from that asserted in the bill, cannot

be raised for the first time on appeal, where defendant

neither demurred to the bill nor objected to the evi-

dence in the trial Court. Indeed, cases innumerable

could be cited in support of the proposition that an

objection on the ground of variance cannot be first

made on appeal.

ColumUa Mfg. Co, v, Hastings, 121 Fed. 328;

Chicago Terminal Transfer Co, v. Stone, 118

Fed. 19;

Atlantic Coast Line E. Co, v, Williams, 284

Fed. 262.

While the variance complained of is that it is al-

leged the complaint states a subscription agreement
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between Collins and the Morgan Grain Company and

the evidence discloses a contract between Collins and

Morgan, yet the evidence introduced is of the very

contract which Collins alleges in his answer was made

and then alleges was later modified. Where is there

any surprise, the basis of the rule against a variance?

As held by the Court in Moore v. Cyvawford, 130 U. S.

122, 32 L. Ed. 878:

^^When there is enough in the bill to warrant
the relief, and the defendants could not have been
taken by surprise, the decree should not be re-

versed on the ground that the allegata and the

probata do not sufficiently agree to justify it."

Even assuming there was a variance, and what has

been said heretofore in summarizing the evidence and

in analyzing the pleadings establishes there was not a

variance, still the point cannot now be raised after

silence on the subject in the lower Court.

(5) ^^The Court erred in denying the motion
of the defendant for a new trial.

'^

As to this specification of error it is sufficient to say

it is well established that in the Federal Courts the

granting or denying of a new trial is a matter not

assignable as error.

Pickett V. United States, 218 U. S. 245; 54 L.

Ed. 566;

Ford Motor Co, v, Farrington, 245 Fed. 850

(C. C. A. 9th Cir.)
;

Davis V. Olson, 298 Fed. 921

;

Prouty V. Grand Trunk By, Co., 297 Fed. 603

;

Henderson v. Moore, 5 Cranch. 11 ; 3 L. Ed. 22.
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We submit, therefore, that on the face of the record

there is not one of the assignments of error that is

subject to review by this Court.

ARGUMENT.

Counsel rest their case on two contentions: First,

that there was a variance between the pleadings and

the proof; second, that the testimony offered by Col-

lins should not have been excluded. We have just

shown that neither of the points can be considered by

the Court in view of the record. Without waiving the

points made under our previous heading, we will

proceed to show that even assuming these contentions

were open for consideration, that they are without

merit.

THERE WAS NO VARIANCE.

It is perhaps a work of supererogation to point out

that in fact there was no variance in view of the estab-

lished rule that such a contention will not be consid-

ered when presented for the first time on the appeal.

However, it can easily be demonstrated that no vari-

ance existed.

As pointed out under our topic '^The Pleadings",

while the complaint alleged that the Morgan Grain

Company was existing as a corporation at all times

therein mentioned, this allegation is modified by the

reply which admits that the corporation was not

created until December 9, 1920. The pleadings in
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effect allege that on and after December 9, 1920, the

Morgan Grain Company was a corporation.

The complaint does not allege with wJiom on No-

vember 4, 1920, the subscription agreement of Collins

was made. The complaint alleges that on November

4, 1920, Collins agreed in writirig to take 250 shares

of plaintiff's capital stock of the par value of $100

each and pay therefor in certain specified instalments

;

that said subscription was one of a number of sub-

scriptions to the stock of plaintiff made by various

persons at or about the same time; that plaintiff

accepted Collins' subscription as tendered; that there-

after and pursuant to said contract of subscription

defendant paid plaintiff the sum of $5000 as his first

instalment and accepted a certificate representing fifty

shares of its capital stock ; that defendant has not paid

the balance though demand for it had been made and

a certificate for the remaining 200 shares had been

tendered.

The evidence introduced in no respect coiitradicts

the pleadings. The evidence showed that on Novem-

ber 4, 1920, Collins in a letter and telegram sent to

Morgan agreed to take 250 shares of plaintiff's stock

and pay for it as alleged in the complaint. The com-

plaint did not specify with whom Collins agreed, so

that the evidence does not contradict the complaint.

The evidence then disclosed the conference and sub-

scription agreement in New York on November 4,

1920, and the agreement of Wills and others to take

stock on the faith of Collins' subscription, and later

the obtaining of other subscriptions, such as those of

Grant and Fahey, on the faith of the subscriptions
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then had. Evidence was introduced showing that on

December 15, 1920, after the corporation was created

and organized, it accepted by resolution the subscrip-

tion of Collins for 250 shares as well as the other

subscriptions. It was shown that a certificate for

twenty per cent of each subscription was issued to

the various subscribers, including Collins, who paid

in $5000, being twenty per cent of his subscription.

It was admitted by the pleadings that Collins had re-

fused to pay the balance of his subscription, though

a certificate for the remaining 200 shares had been

tendered him.

We submit that here is no variance; that the evi-

dence is in complete accord with the pleadings.

THE CONTENTION THAT THE CONTRACT TO WHICH COLLINS

AND MORGAN WERE PARTIES GAVE RISE TO NO CAUSE
OF ACTION IN FAVOR OF DEFENDANT IN ERROR WITH-

OUT PROOF OF ASSIGNMENT.

There are a number of complete answers to this

point.

There is no specification of error on this subject.

No. 4 (a) of the assignments of error does not cover

it. That specification, as pointed out in our previous

topic, alleges that the pleadings make out a cause of

action in favor of Morgan and not the Morgan Grain

Company. We have shown such is not the fact, as

the complaint does not even mention Morgan. The

contention of plaintiff in error stated under this

heading is that the evidence showed a contract solely

in favor of Morgan and no assignment thereof to de-
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fendant in error. Even if such were the case, no

error on the subject having been assigned it will not

be reviewed in this Court, for it is well settled that an

error which has not been assigned will not be reviewed.

Sav, <& Loan Soc. v. Davidson, 97 Fed. 696

(Cal.)
;

Lloyd V. Chapman, 93 Fed. 599 (Cal.).

It will also be noticed that there is no specification

of error claiming that the evidence does not justify

the verdict. It cannot therefore now be maintained

that the evidence does not support either the plead-

ings or the judgment.

The above contention is really another phase of the

argument in support of the contention that there was

a variance. This point never having been raised in

the lower Court cannot be made here. It is well set-

tled that an objection that the suit is brought by the

wrong person must be made in the trial Court and

cannot be urged in the appellate Court.

Columbia Mfg. Co. v. Hastings, 121 Fed. 328;

Fortier v. New Orleans Nat. Bk., 112 U. S.

439; 28 L. Ed. 764;

Buckingham v. Estes, 128 Fed. 584;

St. Louis R. Co. V. Hanson, 58 Fed. 531.

In presenting the above contention plaintiff in error

shows a lack of comprehension of the theory upon
which the Court decided this case. This case from

one angle involves two contracts. In the first place,

Collins, Morgan, Wills, Anderson and Sibley agreed

on November 4, 1920, to subscribe for certain amounts

of the capital stock of the Morgan Grain Company to
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be later incorporated. This agreement was binding

on all; the mutual promises constituted the considera-

tion. Hence no one was free, without the consent of

all the others, to revoke his promise. Each one obli-

gated himself to hold out an offer to the Morgan

Grain Company to take certain shares of its stock, and

could not withdraw that offer until a reasonable time

had elapsed for the formation of the company. The

Morgan Grain Company was formed and by resolu-

tion adopted on December 15, 1920, the various offers

were accepted. Hence a definite contract between

Collins and defendant in error was made.

As far as the contention that the contract was be-

tween Collins and Morgan and that there was no as-

signment thereof to defendant in error is concerned,

Collins' offered testimony of a siihseguent modifica-

tion does not enter in. The argument is that on the

evidence actually introduced mo contract in favor of

defendant in error is shown. This is to completely

ignore the acceptance of the stihscription on Decem-

ber IS, 1920, by defendant in error. On the contract

made by that acceptance the Morgan Grain Company

had a right of action without need of any assignment

from Morgan or anyone else.

If we look at the contract entered into on Novem-

ber 4, 1920, between Collins, Morgan, Wills and the

others from another angle, we have a cause of action

in favor of defendant in error without the need of an

assignment or of relying on the acceptance by the

corporation of the various offers on December 15,

1920. The contract of November 4, 1920, was clearly

made for the benefit of defendant in error. Hence
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under the lavv^s of New York as well as of California

and Oregon, the third party for whose benefit the

agreement was made was entitled to enforce it.

Counsel refer to 14 C. J. p. 523, where it is said:

^^A contract between individuals, by which one
or both agreed to subscribe for or to take stock
in a corporation, whether in existence or to be
formed, which is intended only as an agreement
between the individuals, and not as an offer to

be accepted by, and thus result in a contract with,
the corporation, is not, even though subsequently
assented to by the corporation, a contract of sub-
scription for or purchase of stock upon which the
corporation may sue or be sued."

To this quotation, under note 77, are appended the

authorities which counsel cite under II, page 14, of

their brief.

This quotation says nothing more than that if the

contract between the subscribers is not for the benefit

of the proposed corporation, or is not an agreement

to hold out offers to the proposed corporation, the

acceptance of which by the corporation later would

make a contract, then there is no obligation which

the corporation can enforce.

Indeed, the article in 14 C. J., p. 523, goes on to

state

:

^'Bttt it is othenvise, as we have seen, where
the agreenient, although at the outset between in-

dividualSy is intended as an offer to the corpora-
tion, and is accepted hy it according to its terms/'

Collins' own testimony and actions establish that

his agreement of November 4, 1920, was intended to

be for the benefit of the Morgan Grain Company and
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that he was agreeing to hold out an offer to the cor-

poration for acceptance. The testimony offered by

Collins showed that he considered his agreement with

Morgan et al., of November 4, 1920, a binding con-

tract and he sought Morgan's consent to its modifica-

tion. Collins claims that it w^as so modified and that

pursuant to the modified agreement he took 50 shares

of the stock of defendant in error.

But the alleged modified contract occurred on

November 26, 1920, before defendant in error w^as

created. Yet Collins paid defendant in error $5000

as he claims pursuant to the modified agreement. In

so doing and so claiming Collins admits that the agree-

ment was for the benefit of defendant in error and

that he intended to hold out an offer to the Morgan

Grain Company. In a word, it is not possible to

argue that the contract was not for the benefit of

defendant in error and was not intended to hold out

an offer to it when Collins by his actions showed that

he indeed so regarded it.

In view of what has been said under this topic it

would not appear necessary to analyze in detail each

of the cases cited under topic II, page 14, of coun-

sel's brief. It will be foimd, however, by reading

those cases that none of them is in point. They are

important facts in each instance that distinguish the

case from the one at bar.

Thus in the case of Russell v, Broadus Cotton Mills^

39 So. 712, it did not appear that the corporation ever

was informed of the promises made by the promoters

and that there was any consideration for the promises
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and therefore the subscriber was not allowed to re-

cover back his subscription.

The case of Lake Shore Railroad Co, v. Curtis, 80

N. Y. 219, is not in point. Commenting on this case,

the New York Court of Appeals in Buffalo etc. v.

Gifford, 87 N. Y. 302, said

:

'^In that case the contract sued upon was not

one of subscription to plaintiff's stock. It was
simply a promise that the defendants would sub-

scribe upon certain conditions to be performed,

and those conditions were not performed by the

plaintiff and it was in no condition to perform
them. '

'

Dorris v. Stveney^ 64 Barb. 636, is a case in which

the Court found tliat the objects of the corporation

formed were not those of the corporation to which the

subscription had been made and that therefore the cor-

poration formed was not the corporation to which the

defendant had subscribed and it could not enforce

the subscription agreement.

Philadelphia Medical Puh. Co. v. Wolfenstein, 94

A. 136, was a case in which the defendant merely

agreed to take some of the personal stock owned by

Dr. Brinton in the corporation and was not at all

a subscription to the stock of the corporation.

In Wood Motor Vehicle Co. v. Brady, 73 N. E. 674,

the Court held that the subscription agreement was so

indefinite as not to be binding and that the corpora-

tion plaintiff was not the one to which the defendant

had subscribed because the purposes of the plaintiff

corporation were not those of the proposed corpora-

tion to which the defendant had subscribed.
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West V, Crawford^ 80 Cal. 19, holds that where a

number of persons agree to subscribe to a corpora-

tion to be formed and designate a person to accept

and collect the subscriptions, that he can enforce pay-

ment of the same. This case supports our position

rather than otherwise.

We submit that in view of the record, no claim of

variance or of insufficiency of the evidence to justify

the verdict can now be raised; that in any event an

examination of the record discloses that there was no

variance and that plaintiff had a right to maintain

this action.

THE CONTE]^TION THAT THE LOWER COURT ERRED IN

EXCLUDmG THE TESTIMONY OFFERED BY COLLINS AS
TO AN ALLEGED SUBSEQUENT ORAL AGREEMENT WITH
MORGAN ON NOVEMBER 26, 1920, IN SAN FRANCISCO.

We believe we have already disposed of the above

contention when we pointed out under our topic

^*Assignments of Error of Plaintiff in Error'' that

there was no exception taken to the ruling of the

Court upon which to predicate this assignment of

error. Without waiving tliis point, we will proceed

to show that the ruling of the Court in excluding the

offered testimony was correct.

The evidence in this case establishes tliat Collins,

Morgan, Wills and others agreed to engage in a joint

commercial venture. This was not an instance of

an individual merely investing surplus funds in some

security independently and not pursuant to an agree-

ment with others to do so. These parties were per-
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suaded by Morgan to go into business together be-

cause it appeared to be to their mutual benefit. Collins,

Morgan and Wills wei^e essential factors in the joint

venture. The plan was to bring together sources

of supply and a large avenue of distribution. Wills,

a very well known British house with many excellent

selling connections, w^as anxious to secure flour, wheat

and barley for its organization to sell. Collins, a flour

miller and Vvheat buyer of the Northwest, was look-

ing for an outlet for his flour and wheat. Morgan

had a following in California who looked to him to

buy their barley. Morgan conceived the plan of

getting these interests to work together. In the words

of Judge Bean, Morgan ^^ conceived the idea of, to

some extent at least, consolidating the grain interests

and grain business of the Pacific Coast by organizing

a corporation for that purpose. '^ (Tr. p. 24.) He
planned to induce these parties to organize a corpo-

ration (of which he should be the President) and

to put up the necessary capital for the enterprise by

subscribing for stock therein. This corporation, the

Morgan Grain Company, would purchase flour and

wheat from Collins and barley through Morgan's con-

nections. The Morgan Grain Company would then

sell the flour and grain abroad through Wills. In this

way Collins would make his profit on the sale to the

Morgan Grain Company and share also as a stock-

holder in its profits on the sales made abroad. Wills

would have a source of supply and earn commissions

on the flour and grain it sold abroad for the Morgan
Grain Company, and also share, as stockholder, in

the sales profits of that corporation.
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The evidence shows that Morgan first persuaded

Sibley and Anderson of the merit of his plan and told

them he believed Collins would come in also as a

stockholder. How Sibley went to London and inter-

ested Wills and how Wills sent Hale to New York

to confer there with Morgan and the others has been

told in our statement of the case. Morgan, en route

to New^ York, dropped off at Portland and conferred

with Collins about the proposed joint venture. Then
Morgan went on East to New York.

When Morgan met Hale, Sibley, Anderson and

others in the New York office of Wills and laid before

them his plan in detail, he found that Hale, the direc-

tor of Wills, was not inclined to enter the proposed

scheme at that time. Hale thought that it would be

better to wait another year before starting this joint

venture, in view of the disturbed financial conditions,

an aftermath of the war. This conference, it is to be

remembered, occurred in November, 1920. Morgan,

however, urged that there should be no delay but that

the corporation should be started at once. He tele-

graphed to his friend Collins and on November 4,

1920, received Collins' wire subscribing for 250 shares.

(Tr. p. 40.) When Hale found that Collins and Mor-

gan were ready to go ahead and were subscribing, he

withdrew his objection and agreed to subscribe on be-

half of Wills and pursuant to his instructions Sibley

and Anderson took 1260 shares of the capital stock

of the corporation to be formed and known as Morgan

Grain Company, Wills thus becoming the largest in-

dividual stockholder. At the same time Anderson and

Sibley each independently subscribed for ten shares
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of stock and Morgan agreed to take 625 shares of the

stock of the proposed Morgan Grain Company.

These undisputed facts establish a binding contract

between Collins, Morgan, Wills, Sibley and Anderson.

Indeed, we do not understand counsel to dispute that

the agreement made on November 4, 1920, was a bind-

ing contract between these parties. West v. Craw-

ford (80 Cal. 31), cited hy plaintiff in error (Br.

p. 14) was a case where a number of persons prior

to incorporation agreed to form a corporation and

each agreed to take a certain number of the shares of

the capital stock of the proj^osed corporation and

agreed to pay the subscriptions to a certain designated

individual. Speaking of the contract the Court said:

*^The contract sued on is twofold: it amounts
to a subscription to the stock of a corporation,
to be thereafter organized; and in addition, it

is an express promise to pay to the plaintiff in

this action twenty per cent of the amount of such
subscription. * ^ ^ The parties mutually agreed
with each other, that is with those who signed
the contract, to pay a certain sum of money to

the plaintiff. * * ^ Their mutual promise, one
to the other was a sufficient consideration for the

promise of each, and the contract was valid and
binding. '

^

In Minn. Threshing Machine Co. v. Davis, 40 Minn.

110, 12 Am. St. Rep. 701, probably the leading case

on the subject, the facts were in many ways similar

to those in this action. A promoter, Janney, secured a

number of subscriptions to a corporation to be organ-

ized and the corporation when formed sued to enforce

payment from the defendant of his subscription. The

Court said:
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"The subscription by a number of persons to

the stock of a corporation to be thereafter formed
by them has in law a double character: 1. It is

a contract between the subscribers themselves to

become stockholders, without further act on their

part, immediately upon the formation of the cor-

poration. As such a contract it is binding and
irrevocable from the date of the subscription (at

least in the absence of fraud or mistake), unless

annulled by consent of all the subscribers before
acceptance by the corporation. 2. It is also in

the nature of a continuing offer to the proposed
corporation, which, upon acceptance by it after

its formation, becomes as to each subscriber a

contract between him and the corporation: 1

Morawetz on Private Corporations, sees. 47 et

seq. ; Eed Wing Hotel Co. v. Frederich, 26 Minn.
112. Janney, the promoter who solicited and ob-

tained the subscriptions, occupied the position of

agent for the subscribers as a body, to hold the

subscriptions until the corporation was formed in

accordance with the terms and conditions ex-

pressed in the agreement, and then turn it over to

the company without any further act of delivery
on part of the subscribers. It follows then that,

considering the subscription as a contract between
the subscribers, a delivery to Janney by a sub-
scriber was a complete and valid delivery, so that
his subscriptions became eo instanti a binding
contract. The case stands precisely as a case
where a contract is delivered by the obligor to
the obligee.''

This case has been frequently cited and the fore-

going is quoted with approval by Judge Bean in his

opinion in Balfour v. Baker City Gas Co,, 27 Ore. 306.

A binding contract therefore was created between

these subscribers, and their mutual promises was the

consideration. If any further consideration were re-
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quired it is found, as far as Collins is concerned, in

the agreement whereby Wills purchased from him his

Seattle office and paid him $1500 therefor, by paying

that amount to the Morgan Grain Company on ac-

count of the first instalment due from Collins on his

subscription. (See supra, page 7.)

Indeed, as a written instrument, consideration is

presumed.

Braun v. Crew, 183 Cal. 734.

Furthermore, it was Collins' subscription which in-

duced Wills to subscribe. The record shows that Hale,

director of Wills, had urged a year's delay. But on

Morgan's urging and on Collins' wire of November 4,

1920, Hale withdrew his objection and agreed to sub-

scribe. This alone constituted a sufficient considera-

tion. The case of Trustees of Church in Pembroke v.

Stetson, 5 Peck. 507 (22 Mass. 507) was an action to

collect a written subscription and defendant urged

that it had orally been agreed that the subscription

should not be collected as long as interest thereon was

paid. The Court said:

^^Such evidence is a direct contradiction of the
written promise. And as to the consideration it

is a sufficient consideration, that others were led
to subscribe by the very subscription of the

defendant,'' (Italics ours.)

Indeed, the very testimony offered by Collins (Tr.

p. 55) establishes that he recognized that his agree-

ment in his telegram and letter to Morgan was bind-

ing. Collins offered to prove that he said to Morgan,

''Yes, if you will agree to the cancellation of the

subscription from $25,000 down to $5000, I will take
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$5000 and pay for it as soon as the call is made for it."

This statement is a clear admission of the existence

of a binding contract at least between Collins and

Morgan, and as far as the point we are now going to

make is concerned that fact is all that concerns ns.

When Collins was asked to state the alleged conver-

sation between himself and Morgan in San Francisco

on November 26, 1920, the record (Tr. p. 54) shows

counsel for defendant in error objected '^that if the

testimony as offered was oft'ered to prove revocation

of the subscription on November 26, 1920, it was not

admissible because it was an attempt by parol evidence

to modify and change a written contract of subscrip-

tion previously introduced, which defendant had ad-

mitted w^as a contract of subscription; it was an

attempt to modify an agreement calling for a sub-

scription of 250 shares and reduce it to a subscription

for 50 shares; it was not admissible because it is not

and was not in the power of the defendant to revoke

or modify the contract of subscription because there

was a consideration for the agreement, other sub-

scribers having subscribed for the stock of the cor-

poration relying upon the subscription of defendant,

and that mutual consideration made a contract be-

tween him and the other subscribers, so that he had
no power by his own act or volition to change his

status without the unanimous consent of the other

stockholders."

Let us discuss the merit of the first objection: that

the testimony sought to be introduced "was an attempt

by parol evidence to modify and change a written

contract of subscription."
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Plaintiff in error states that the objection was not

well founded because the subscription agreement was

not within the Statute of Frauds. It is not claimed

that the agreement was within the Statute of Frauds,

but as we shall see presently the alleged oral agree-

ment was void for other reasons. Plaintiff in error

also contends that this objection was not good because

no contract could be created between himself and the

Morgan Grain Company until after its formation,

which occurred subsequent to November 26, 1920.

Whether or not such contention is true is, however,

immaterial. The parol agreement sought to be proved

was offered to show a modification of a written agree-

ment between Collins and Morgan and the other sub-

scribers, proof of which had been admitted in evidence

without a single objection. As far as this objection

to the evidence is concerned, it is immaterial whether

or not Collins ever had any agreement with the

Morgan Grain Company. The only question before

the Court was the admissibility of oral testimony to

prove the modification of a written agreement then in

evidence. As we shall now point out, there is no doubt

whatsoever that the offered testimony was not ad-

missible to modify such agreement.

The only testimony which the defendant offered in

defense to the action brought by plaintiff was that on

November 26, 1920, in San Francisco, he and T. E.

Morgan had a conversation at which time it was
orally agreed that the contract which Collins had
entered into in writimg to take 250 shares of stock in

the Morgan Grain Company and pay therefor $25,000,

of which the first payment of $5000 was to be made
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on December 1, 1920, should be modified to the extent

that Collins' subscription was to be reduced from 250

shares to 50 shares, for which he was to pay the sum

of $5000. It was admitted that Collins did pay to

plaintiff $5000 on account of stock subscription. It is

therefore the position of plaintiff in error that what-

ever he may have originally obligated himself to do in

writing, that that contract was modified by a subse-

quent oral agreement which he has fully performed

by the payment of the $5000 and that, therefore, he is

under no further obligation in this matter.

The alleged oral agreement between Collins and

Morgan was made in the State of California. In the

article on "Conflict of Laws" in Biding Case Law,

volume 5, section 25, it is said:

"It is a familiar rule, that the construction and
validity of a contract is governed by the law of

the place where it is made. This rule is based
on sound reasoning as well as authority, for while
persons have their places of domicil, and property
has its situs, it is clear that, apart from the law
itself in contemplation of which either expressly
or impliedly a contract is made, there is nothing
of a discernible i^ature that can serve to aid the

courts in determining the complicated questions
of conflict that continually arise. -^ * ^ Accord-
ingly, a contract valid where made is, as a rule,

valid everywhere, and a contract invalid where
made is invalid everywhere; and its validity or

invalidity so determined will generally be recog-

nized wherever it is sought to be enforced, even
though the law of the forum would have deter-

mined otherwise if applied."

The validity of the oral agreement made in Califor-

nia must therefore be governed by the law of Cali-

fornia.
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Section 1689 of the Civil Code of the State of Call-

fornia provides:

'^A contract in writing may be altered by a con-

tract in writing, or by an executed oral agree-

ment, and not otherwise.''

It is admitted that the alleged agreement between

Morgan and Collins providing for a reduction in the

subscription was not in writing. In order, therefore,

that the original written agreement could be altered

in accordance with the alleged terms of the oral agree-

ment it was necessary, under the law of California,

that the subsequent oral agreement be executed. Tak-

ing the testimony offered at its face vahie, let us see

whether or not under the law of California the alleged

subsequent oral agreement has been executed.

The case of Mackenzie v, Hodghin, 126 Cal. 591, 59

Pac. 36, is very much in point. In that case Hodgkin

had agreed in writing to deliver to assignor of plain-

tiff, Williams, Brown & Company, all grapes and

raisins grown and produced during a certain season

on his vineyard. He claimed that he had a subse-

quent oral agreement with Williams, Brown & Com-

pany pursuant to which he had agreed to deliver them

Valencia raisins on their oral promise to pay 3^^ per

pound for five car loads of them. He contended that

the Valencia raisins were not part of the original

written contract, which he contended included raisins

other than the Valencias, and that he had delivered

the Valencias and had executed his agreement. His

counsel argued that this constituted an executed parol

agreement and that, therefore, the evidence thereof

was admissible to alter the previous writing, under
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the terms of the Civil Code, section 1698. The Court

said:

^'We do not think so; we find no evidence that

Williams, "Brown & Co. ever paid anything as on a
purchase bv them of the Valencias; and, as con-

cerns Hodgkin, so far as appears he did nothing

under the alleged oral agreement which he was
not bound to do in the proper fulfillment of the

written contract; there was no evidence that cur-

ing raisins by the Valencia process, and delivering

the same when cured, was not the due and reason-

able performance of his prior written promise to

^cure and deliver' his entire crop. Obviously, the

executed oral agreement, which may be proved for

the purpose of altering a previous written con-

tract, must consist in the doing or the suffering

of something not required to be done or suffered

by the terms of the writing. (See Civ. Code,

sees. 1696, 1605, 1661 ; Pollock on Contracts, 161,

162; Vanderbilt v. Schreyer, 91 N. Y. 401.) True,

the defendant here testified that he sold the Va-
lencia raisins, but the alleged sale rests in mere
spoken words, which in themselves could not be

allowed to alter the writing; his acts toward the

execution of any contract were only such, as far

as proved, as the original agreement required him
to perform. A written instrument would afford

but a slight protection to the parties in such cases

if it coidd be varied in this manner; a bailment
could be converted into a sale, or a sale into a
bailment, according as the interests of either

party, after delivery of the goods might lead him
to the bcdief, real or feigned, that the delivery
had not been pursuant to the original writing, but
under a subsequent oral arrangement."

The case of Mackenzie v. Ilodgkin has been cited

frequently in later California decisions and stands

today as the law of California.
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Tinder the terms of the Civil Code, section 1698, and

as stated by the Supreme Court of the State of Cali-

fornia in the case of Piatt v. Butcher, 112 Cal. 636

:

"It is not the original contract as altered which

must be executed, but the oral agreement alone.''

Hence, as laid down in Mackenzie v, Hodghin, it is

essential that the acts to be done in performance of

the oral agreement are different from those required

to he done under the terms of the written agreement

or otherwise there is nothing to indicate but that the

acts performed were those required to be done under

the terms of the prior written contract.

Now, when we compare the later and subsequent

alleged oral agreement between Collins and Morgan

with the original written agreement and the acts done

by Collins, we find that the only act done by him was

the payment of the sum of $5000. This payment was

the same amount that he was required to make under

the terms of his written agreement on December 1,

1920. There is nothing, therefore, in the payment of

the $5000 to indicate that it w^as not done pursuant to

the original written agreement. On the payment of

the $5000 the Morgan Grain Company issued to Col-

lins a certificate for 50 shares of its stock. But it

appears from the record that there w^as nothing un-

usual in the Morgan Grain Company issuing the

certificate for the number of shares which the instal-

ment paid on account of the subscription would pay
for at par. It appears that, according to the resolu-

tion upon the company's minutes, this procedure was
followed with all the other subscribers and that, for
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instance, Geo. Wills & Sons, Ltd. received a certificate

for 252 shares, being 20 per cent of their subscription

of 1260 shares when they paid in one-fifth of the

amount of their subscription, and the record shows

that the same is true of all the other subscribers.

The result is, that the payment by Collins of the

sum of $5000 and the delivery by the Morgan Grain

Company of the certificate for 50 shares are the very

acts that were contemplated under the original agree-

ment and that nothing has been done by either party

that is not consistent with the performance of the

terms of the original written contract. Such being

the case, there is no evidence here of the alleged oral

agreement having been executed under the require-

ments of the laws of California. Hence, there being

no subsequent written agreement and the alleged oral

agreement not having been proved to have been exe-

cuted, the alleged oral agreement is invalid and cannot

be considered.

There is more to be said on this subject. It is also

the law in California and we dare say the law in

every state in the Union that the subsequent oral

agreement must be a valid one and must have a l)ind-

ing consideration. This is true even though the sub-

sequent agreement is in writing, and in the case of

Main St. etc. Co. v. L. A. Trac. Co., 129 Cal. 305,

where the subsequent agreement purporting to modify

the original written agreement was likewise in writ-

ing, the Court said:

"There can be no doubt of the principle con-

tc^nded for hy the appellant that an agreement
adding to the terms of an existing agreement be-
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tween the same parties, and by which new and
onerous terms are imposed upon one of the par-

ties without any compensating advantage, re-

quires a consideration to support it; though this,

of course, may consist either in a new considera-

tion or in some favorable modification of the orig-

inal contract.'' (Citing cases.) "An executory

contract may. indeed, be altered or modified by
the parties. ^Civ. Code, sec. 1698.) ^But ^ * ^

the variation of a contract is as much a matter

of contract as the original agreement' (Feterman
V. Parker, 10 Ired. 474) ; and a contract for such
variation, equally with other contracts, requires

a consideration. (Anson on Contracts, 88 (68).)"

And again in the case of Gordon v. Green, 61 C. A.

768, 197 Pac. 955, there was an agreement between the

lessor and the lessee that the rental provided for in

the lease should be reduced for a considerable period

of time due to the general business depression in Los

Angeles, and pursuant to this agreement the defend-

ant paid to the plaintiff the reduced rental. The

Court said:

"In the absence of any sufficient consideration

the law supplies no means and affords no remedy
to compel the performance of a contract. Neither
the promise to do nor the actual doing of that

which the promisor is by law or subsisting con-

tract bound to do is a sufficient consideration to

support a promise made to the person upon whom
the legal liability rests, either to induce him to

perform what he is bound to do or to make a

promise so to do. Accordingly it has been held

in this state that neither a promise to perform a
duty nor its performance constitutes a considera-

tion for a contract." (Citing cases.) "The modi-
fied agreement as found by the court to have been
made between the parties, was, therefore, a mere
ntidnm pactiiin, which did not relieve the defend-

ant from the obligations imder his lease."
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The original contract obligated Collins to pay $5000

on December 1, 1920, and his agreement to pay or his

payment of that sum was nothing more than carrying

out what the original contract provided and, there-

fore, there was no consideration for the alleged oral

agreement between Collins and Morgan under which

Collins was merely to pay the sum of $5000, as he was

already obligated to pay that amount. Furthermore,

the alleged oral agreement is invalid not only under

the laws of California but in practically every state in

the Union. The alleged agreement was a promise on

the part of Collins to pay something less than the

written agreement provided. The first payment under

the written contract of $5000 was due on December 1,

1920. The amount due from Collins was definite and

certain both as to amount and as to dates of payment.

The agreement alleged by Collins may be treated as

an attempted satisfaction of his admitted ^^a4tten con-

tract by paying an amount less than called for, and in

discussing such contract. Corpus Juris, vol. 1, page

539, says:

"Where the debt or demand is liquidated or cer-

tain and is due, payment by the debtor and re-

ceipt by the creditor of a less sum is not a satis-

faction thereof although the creditor agrees to

accept it as such if there be no release under seal

or no new consideration given. Payment of a
less amount than is due operates only as a dis-

charge of the amount paid, leaving the amount
still due and the creditor may sue therefor not-

withstanding the agreement."

In support of this statement hundreds of cases are

cited from practically every state in the Union in-

cluding California.
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What we have said heretofore establishes, we be-

lieve, the inadmissibility of the offered testimony

relating to the alleged subsequent oral agreement. It

makes no difference whether the agreement entered

into by Collins on November 4, 1920, is considered to

have been merely a written agreement between him-

self and Morgan or whether to such agreement WiUs,

Anderson and Sibley are also considered parties. Even

if the agreement was solely between Collins and Mor-

gan, nevertheless, under the law of California the

alleged subsequent oral agreement was not admissible

nor was it a valid agreement for lack of consideration

under the law of any state.

There is, however, a further obvious objection to the

admissibility of the alleged subsequent oral agreement.

There was no prox)osal to prove that Anderson, Sibley

and Wills were parties to the alleged subsequent oral

agreement. We have shown that the contract of No-

vember 4, 1920, was in fact an agreement between

Collins, Morgan, Wills, Sibley and Anderson, and

without the unanimous consent of all the parties to the

original agreement, no one thereto could be wholly or

partially released from his obligations.

Minn, Threshing Machine Co. r. Davis, supra.

While it is true that in many states a subsequent

oral agreement based on sufficient consideration may
be introduced to modify a written agreement, such is

not the case in California unless the oral agreement

has been executed and we have shown that in view of

the decisions of the Courts of California and the facts

herein the alleged testimony as to the alleged subse-

quent oral agreement was not admissible. Further-
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more, the alleged oral agreement was lacking in con-

sideration, being merely a promise to do what the

obligor was already bound to do and was therefore

invalid. From these considerations we respectfully

submit that the evidence offered at the trial of the

alleged subsequent oral agreement, offered to show a

modification of the agreement shown by the evidence

to have been entered into between Morgan, Collins and

others, w^as properly excluded.

THE CONTENTION THAT UNTIL THE MORGAN GRAIN COM-
PANY WAS FORMED NO CONTRACT BETWEEN IT AND
COLLINS COULD EXIST, HENCE THAT UNTIL SUCH
FORMATION COLLINS' SUBSCRIPTION WAS A MERE
OFFER WHICH HE WAS FREE TO REVOKE, AND THAT
HE DID REVOKE IT.

The foregoing proposition admits that if Collins

did not repudiate his subscription prior to its ac-

ceptance by the Morgan Grain Company, that a

definite agreement then was created between the

parties to this action. It was proved that on De-

cember 15, 1920, the Morgan Grain Company by

resolution duly adopted formally accepted the various

subscriptions to its stock, of which that of Collins

was one. Before discussing the soundness of the

foregoing proposition let us first determine whether

or not the evidence shows any repudiation by Collins

prior to December 15, 1920, of his binding offer to

take stock.

The transcript discloses only the following testi-

mony bearing on the subject;
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'Tol. Raley (dictated to the steno^apher) :

The witness Collins being upon the stand, and
the question being propounded to him ^What was
said at that time between you and Mr. Morgan,
Mr. Sibley being present, with reference to this

subscription?' Counsel now offers and says that
if the witness were permitted to testify, he would
answer and say:

That at the Fairmont Hotel on the 26th day
of November, 1920, the defendant and T. E.
Morgan, H. G. Sibley being present, the defend-
ant Collins said to T. E. Morgan, that he had
come down to see him, and felt that he must
cancel his subscription to the stock in the Morgan
Grrain Co. That thereupon T. E. Morgan said

to him in substance, ^If you cannot take it all,

will you take $5000?' Collins replied to that and
said, ^Yes, if you will agree to the cancellation

of the subscription from $25,000 down to $5000,

I will take $5000 and pay for it as soon as the

call is made for it.' That thereupon, Morgan
said. ^That is perfectly agreeable; we will cancel

your subscription down to $5000 and when we
make a call vou can pay the $5000 in cash.'

That is all.*^

Court. Have you any other testimony.

Col. Raley, We have no other."

(Trans, pp. 55, 56.)

Assuming for the moment, for the sake of the

argument, that Collins had the right to repudiate his

binding offer, can the foregoing offered testimony

reasonably be construed as a repudiation? Collins

said that '^he felt that he must cancel his subscrip-

tion". But he did not say that he did so. On the

contrary, the record shows that before Collins had

taken any definite action Morgan is alleged to have

suggested a modification of the subscription agree-

ment. The offered testimony shows that Collins con-
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sidered himself legally bound by his agreement of

November 4, 1920, to take 250 shares of the Morgan

Grain Company stock and that he asked Morgan's

consent to a modification of his original agreement

and that Morgan is alleged to have consented. The

testimony offered is of a subsequent oral agreement,

tendered to prove that the original agreement was

modified. The testimony offered is directly contrary

to a repudiation. How can this testimony be offered

to establish the making of a subsequent agreement

purporting to modify an admitted existing and en-

forceable obligation under the original agreement and

be at the same time a repudiation of the obligation

of that agreement? We submit that the offered tes-

timony does not purport to be a withdrawal, or

repudiation, of his original subscription, and that on

any theory, whether or not Collins had the right to

revoke his subscription, he did not do so, and there-

fore he became liable for the full amount of his

subscription on the organization of the Morgan Grain

Company and its acceptance of his subscription by

formal resolution on December 15, 1920.

Assuming, however, that the foregoing offered tes-

timony should be construed as proving that Collins

actually repudiated his subscription, let us consider

the soundness of counsels' major contention. Plain-

tiff in error maintains that as between himself and

defendant in error no contract could exist until the

latter was incorporated and that therefore up to that

time his subscription was a mere offer, which he had

the right to withdraw.
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Let it be admitted at the outset that there are many
cases supporting this proposition. In a number of

states the Courts have looked only at the relation

between the individual subscriber and the non-existent

corporation and have held as an obvious proposition

that until the corporation is formed, no contract be-

tween the subscriber and it can exist and hence the

subscriber has merely made an offer to it which he

can revoke prior to acceptance.

Considering a number of unrelated, individual sub-

scribers who have offered to take stock in the pro-

posed corporation without any agreement among

themselves so to do, there is little to criticise in this

self-evident proposition. The trouble is that the prop-

osition is only applicable where there is no agreement

among the siihscribers to take stock, or where the

subscriber has received no consideration for his prom-

ise to hold open his offer to the proposed corpora-

tion for acceptance. The existence of such a binding-

agreement among the subscribers, or the presence of

other consideration—i. e., a subscription under seal

—

changes the entire aspect. The Courts which have

followed this view where binding agreements have

existed among the subscribers to subscribe, have

simply ignored essential facts and obligations.

It is not that the courts which have followed the

view contended for by counsel have denied there was

a binding agreement between the subscribers to offer

to take stock in the corporation. They have simply

ignored that phase of the case. Probably the leading

case propounding the theory under discussion is Hud-
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son Real Estate Co. v. Tower, 156 Mass. 82, 30 N. E.

465. In that case it was said

:

''A subscriiJtion prior to incorporation may be
withdrawn before the incorporation, notwith-
standing it is under seal, not because of want of
consideration, since the seal wottld^ render a con-
sideration unnecessary, but on the ground that
for the time being and until the corporation is

organized tlie writing does not take effect as a
contract because the contemplated party to the

contract on the other side is not jqX in existence,

and for this reason, there being no contract, the

whole undertaking is inchoate and incomplete,

and since there is no contract the party may
withdraw." (Italics ours.)

In many of the cases which appear to support this

proposition it will be found on examination that there

was no binding agreement among the various sub-

scribers to take stock or that the subscriber had not

received any consideration for his promise to hold

out an offer to the proposed corporation; in other

words, there were a number of unrelated offers with-

out any obligation on the part of the offerer to

continue to hold out an offer. In such cases where

the subscriber has withdrawn an offer before ac-

ceptance and the Courts have held him not liable

on the ground that no contract existed between him

and the corporation there is no criticism. But where

there have been binding agreements among the sub-

scribers to take stock in the proposed corporation

or the subscriber has received some consideration,

as for example, his subscription is under seal, the

Courts which have followed the proposition advanced

by counsel have fallen into the error of looking only
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at the relation between the subscriber and the cor-

poration and not also at the contract among the sub-

scribers. They say that no contract could exist be-

tween a non-existent corporation and the subscriber,

but they overlook the important fact that the sub-

scriber is not free to withdraw his offer to subscribe

because of his agreement with his co-subscribers, at

least for a reasonable time, and that after the cor-

poration is formed it can accept the offer and thereby

make a binding agreement directly between the cor-

poration and the subscriber.

Commenting on the line of decisions which enunciate

counsels' theory, the Court in Nebraska Chicory Co.

V, Lednicky, 113 N. W. 245 (Neb.) said:

^^ Defendant contends, however, that one who
signs a subscription paper, whereby he agrees to
take a certain number of shares in a corporation
thereafter to he forwedy does not become liable
as a stockholder. * * * There are courts
notably Kansas, Massachusetts, Michigan, Penn-
sylvania and West Virginia which hold to this
doctrine: Nemaha Coal v. Seattle, 54 Kans. 424;
Hudson Real Estate v. Tower, 16 Mass. 10;
Shurtz V. Schoolcraft, 9 Mich. 269; Parker v.

North, 33 Mich. 23 ; North v. Eslow, 40 Mich, 222

;

Fair Ass'n v. Walker, 88 Mich. 62; Tavern Co.
V. Burkhart, 87 Mich. 182 ; Traction Co. v. Green,
143 Pa. 269; Auburn Bolt v. Rchulz, 143 Pa. 256;
Greenbrier v. Rods, 37 W. Ya. 738; Thrasher v.

Peke, 25 111. 393; Sedalea v. Wilkerson, 83 Mo.
235. The doctrine of these cases cannot he re-

garded as settled in Americam Latv. This rule

proceeds upon the narrow and strict ground that
a contract, such as will bind the intending ob-
ligors, must be tendered to the other contracting
party, to an artificial being not yet in esse, and
in the precise statutory mode, or not at all.''
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The Court further said:

''We think the rule for tvhich defendant con-

tends proceeds upon too strict mid narrow
grounds amd> should not he adopted in this state.

There is good authority for our conclusion. * ^ ^

Such a contract is 'based upon a sufficient con-

sideration. Such stibscriptions are mutual prom-
ises among the subscribers as toward, each other^

and this mutuaMty of promise among the sub-

scribers constitutes a sufficient consideration for

such a subscription. There is in the act of the

particular subscriber, in subscribing tvith others, a

mutuality of promise which obliges him to make
good the promise to the corporation after it comes

into existence.'' (Italics ours.)

After all, what is there peculiar to an agreement

among a number of persons to take stock in a cor-

poration to be formed that should prevent the ap-

plication thereto of well established principles of the

law of contracts? Is there any difference between

such an agreement and an option contract based on

a valid consideration? Is it not, indeed, really an

option agreement in favor of the corporation to be

formed? Have not the parties to the agreement for

a consideration given to the corporation to be formed,

when formed, the right or option of requiring the

subscribers to take and pay for its stock at a specified

price? In what essential does such agreement differ

from the ^^puts" that are dealt in every day on the

stock exchanges throughout the United States?

Speaking of a ''put" it is said in 27 C. J., pp. 992,

994:

''A 'put' is the privilege of delivering or not

delivering the thing sold: an offer to buy prop-

erty left open for a certain length of time for
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the acceptance of the other party, in considera-
tion of a stated amount of money.''

In Cook on Corporations, vol. 2, p. 904, it is said:

**A 'put' is a contract whereby a person has
the privilege of requiring another person to take
from the former certain specified stock at a speci-

fied price at any time within a specified period
of time, the former not being bound to sell."

The fact that in a ''put" one party for a con-

sideration may be bound to accept delivery of stock

of a corporation and pay a specified price, while the

other is not obligated to sell, does not prevent the

Courts from holding that the person who has offered

for a consideration to accept delivery of the stock

cannot withdraw his offer and upon its acceptance

he is bound to take the stock and pay for it the

specified price, while the other person is then obligated

to deliver the stock.

27 C. J,, 1062;

Bigelow v. Benedict, 70 N. Y. 202, 26 Am. Rep.

573.

Frequently in leases as part of the consideration a

provision is included giving the lessee or a corpora-

tion which he may cause thereafter to be formed the

privilege of purchasing the leased property at a speci-

fied price. Early American and English decisions

held the lessor was free to withdraw his offer at any

time prior to its acceptance, even though he had re-

ceived consideration for making it, on the ground of

lack of mutuality. But the Courts now unanimously

compel the optionor to transfer the property to the

optionee upon the latter 's acceptance of the offer, and
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this though the optionor had previous to acceptance

stated he had withdrawn his offer. Thus in 35 C. J.,

p. 1039, it is said:

^^The lessor cannot withdraw his offer before

the time for its acceptance has expired. * * *

The option constitutes a complete purchase of a

right to have a conveyance after the purchaser
shall choose to pay on the terms named."

Is there any difference in principle between such con-

tracts and the one involved in this action?

While it now is well established that such agree-

ments as "^puts", "calls" and other forms of options

are valid and will be enforced and that the offeror

cannot withdraw, it is interesting to note that in the

early decisions the Courts were misled in the same

way on the subject of lack of mutuality, as some

Courts are still with reference to similar contracts

for subscription to stock in a corporation to be

formed. Thus in Hayes v. O'Brien, 149 111. 411, 37

N. E. 73, 23 L. R. A. 555, the Court said:

^^The doctrine of the earlier English and
American cases, in which it was held that the

want of mutuality of obligation and remedy would
render the contract incapable of specific enforce-
ment, has, by the more modern cases, been so

modified that optional agreements to convey, with-

out any corresponding obligation or covenant to

purchase, will now be specifically enforced, in

equity, if made upon sufficient and valuable con-

sideration. And so, where the agreement to con-

vey is a part of a lease or other contract between
the parties, for which the agreement to convey
forms the true consideration, the want of mutual-
ity will not avoid the contract." (Italics ours.)
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Speaking of this type of contract, it is said in 13

0, J., p. 294:

'' ^Refusals' of land or goods for a certain
time, are offers irrevocable in their nature in two
cases, namely, (1) where the offer has become
a promise by being founded on a consideration,

and (2) where it has become a promise because
it is made under seal. Where the offer is founded
on a consideration, as where something is paid
or promised for the option or refusal, the offer

cannot be withdrawn, but continues in force until

the expiration of the time limited for its ac-

ceptance."

Many cases are cited in the footnotes to the al)ove

citation in support thereof.

The Courts, therefore, which permit a subscriber

to withdraw his offer where he has for a considera-

tion agreed not to do so, on the ground that there is

no mutuality, are looking at the transaction in this

same narrow way that the earlier decisions treated

other forms of option agreements. Either that, or

they are proceeding on the theory that though the

offerer has agreed to hold out his offer he can, never-

theless, break his contract, withdraw his offer, and

be liable for damages on his original agreement to

hold the offer out. In none of the cases allowing the

subscriber to revoke has this theory been advanced,

though it is the only logical one upon which the deci-

sions can be predicated in view of the existing valid

subscription agreements. But even this proposition

has been discussed by the Courts and held unsound.

Thus in 13 C, J., p. 294, it is said

:

'^It has been suggested that there can be no
meeting of minds by an acceptance after the
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offer has been revoked and the revocation com-
municated to the offeree; that there can, there-

fore, be no contract of sale which can be enforced,

but that the offerer is simply liable in damages
for the breach of his agreement to keep the offer

open. But the correct view would seem to be

that, where the offer is under seal or is founded
on a consideration, it has become more than an
offer; it has become a promise of condition. And
as a promise cannot be revoked without the con-

sent of the promisee, although the latter may not

perform the condition of accepting within the

time limited, yet if he does he is entitled to

demand performance.''

Professor Williston of Harvard University, dis-

cussing this subject in his work on Contracts^ vol. 1,

sec. 61, says:

^^ Every offer, as has already been seen, is a
promise. It follows that if a seal is put upon an
offer, it becomes a binding promise. The promise
is, of course, conditional and until the perform-
ance of the condition is made or tendered, there

will be no liability upon the promise, but in this

respect the promise does not differ from any con-

ditional promise in a contract. So, if considera-

tion is paid for an offer, though no seal is at-

tached, the offer is a contract. Such contracts

are generally called options.

Instead of m.aking the promise contained in

an offer directly enforceable by means of a seal

or consideration- not infrequently a collateral

promise is made by the offerer that he will leave

the offer open for* a specified time, and this col-

lateral promise is supported by seal or considera-

tion. It has been suggested that in such cases

the offerer has the power to revoke his offer,

thereby rendering himself liable in damages, not

on the main contract which he offered to enter

into but on the subsidiary promise to leave his

offer open; but since the agreement on the part of
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the offerer that his offer shall remain open can
readily be enforced, and the intention of the par-
ties carried out by simply regarding the offer

as irrevocable during the agreed period, it is

hard to find a good reason why the law should
not thus specifically enforce the contract; and,
in fact, without regard to whether the offerer

expressly promised for consideration to leave his

offer ox)en for a fixed period by a collateral prom-
ise, or simply made the main promise in the offer

though conditional upon some future performance
binding by present consideration, the courts in

both cases have held the offer irrevocable.

And so in jurisdictions where a seal still has
its early significance if the offer was under seal.

Most of the cases cited on the point relate to

options for the sale of land, and the suggestion

is possible that as the contract proposed by the

offer in such a case would be specifically enforce-

able because it relates to land the subsidiary con-

tract to keep the offer open might also be speci-

fically enforced, without admitting that such sub-

sidiary agreements are specifically enforceable

when the offer is of a different character. But
none of the cases take this distinction and there
is authority for the same rule in the case of an
offer to sell chattel property. An offer or option
made binding by consideration or a seal differs

only in this respect from other conditional con-
tracts:—In most contracts, even conditional con-
tracts, it is the giving of the consideration, if the
contract is unilateral, or the performance of the
promise given as consideration if the contract is

bilateral, which is the real price or equivalent of
the performance of the promise by the other side.
The performance of conditions, however essential
to the right to enforce performance from the op-
posite party, is not itself the performance re-
quested in exchange by that party. But, in an
option performance of the condition is also giving
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the requested price for the performance of the

other side to the contract."

Professor Williston cites many cases in support of

his statement, among them being decisions of the

Federal Courts, and Courts of California, Oregon and

New York, viz.

:

Matthems Slate Co. v. New Empire Slate Co.,

122 Fed. 972;

Reese Co. v. House, 162 Cal. 740;

Marsh v. Lott, 8 Cal. App. 384

;

Fuller V. Artman, 69 Hun. 546, 24 N. Y. S. 13;

House V. Jackson, 24 Ore. 89, 32 Pac. 1027.

It is immaterial whether or not the optionee is in

existence at the time of making the option agreement.

The Courts that have allowed the subscriber to with-

draw before the corporation is formed have argued

that until it is formed no contract can be entered into

and hence the subscriber may withdraw. But the

right to withdraw is based on the proposition that

there is no contract. Even if the corporation were in

existence, until it accepted the subscriber's offer he

would still be free to withdraw, if he is not bound by

his agreement with other subscribers to keep the offer

open. There is, therefore, no validity to any distinc-

tion between subscriptions made prior and those made

subsequent to incorporation. Until the corporation

accepts no contract between the corporation and the

subscriber exists, and therefore it is immaterial

whether or not the corporation is in existence at the

time the offer is made. But where the offerer has

agreed with others for a consideration to maintain his
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offer he cannot withdraw it, and when the proposed

corporation is formed it may accept the offer. There

is no question of lack of mutuality involved, though

certain Courts have gone off' on that tack. In

Pomeroy's Equity Jnrispnidence, vol. 6, sec. 773, the

author says:

•^Courts of equity often speak of enforcing an
option as if such enforcement were an apparent
exception to the rule of mutuality. In fact mutu-
ality has nothing to do ordinarily with contracts

of option. The option is only a binding offer.

The promisor has parted ivith the right to tvith-

draw his offer. There is nothing to enforce in

equity before the exercise of the option, as the

promisee has already obtained his right,—to have
the off'er kept open. Upon the exercise of the

option, i. e., the acceptance of the offer,—and the
filing of the bill by the promisee would be one
way of exercising it,—the option ceases as an
option, and equity has an ordinary bilateral con-

tract to deal with. Thus it is usually said that

an option to renew a lease is enforceable at the
will of the lessee having the option. In fact the
lessee must first exercise his option and then he
has a binding contract for the renewal, and not
an option. It can make no difference that defend-
ant has tried to withdraw the option. He bound
himself not to do so. This view is further sup-
plied by the enforcement of an exercised option
which was under seal, and without actual con-
sideration. The offer being under seal cannot be
withdrawn. Upon its acceptance, the court can-
not be concerned with the lack of consideration
(which is a good defense to specific performance
in equity) for it is the contract and not the option
that is being enforced.^' (Italics ours.)

We submit that the foregoing exposes the fallacy

of the theory that a subscriber who has agreed for a
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consideration to hold out an offer to take stock can

nevertheless withdraw it. In view of the number of

authorities which have followed this fallacious theory

we have taken the space to point out the error of

their reasoning. Counsel assert that these authorities

are in the vast majority. This is not the case. As

said by the Court in Nebraska Chicory Co. v, Led-

nickiiy 113 N. W. 245, in criticising these cases {supra,

p. 57) :

^'The doctrine of these cases cannot be regarded

as settled in American law. This rule proceeds

upon the narrow and strict ground that a con-

tract, such as will bind the obligors, must be

tendered to the other contracting party, to an
artificial being not yet in esse, and in the precise

statutory mode, or not at all. * ^ * We think

the rule for which defendants contend proceeds

upon too strict and narrow grounds and should

not be adojjted in this state." (Italics ours.)

And again as to the weight of authority on the

question in monograph thereon in 33 L. R. A. 593,

it is said

:

'^The cases seem to agree that if there has been
a perfected contract the subscriber cannot release

himself from liability. * * -^ There is a diver-

sity of opinion whether or not signing a pre-

liminary subscription paper will make a coutract

from which there is no withdrawal. One line of

eases, which appears to be the most numberous,

follows the old English rule that such agreement
is binding, while another adopted the rule in

Bryant v. Felt that the subscription may be with-

drawn before the corporation is organized."

(Italics ours.)
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Having pointed out the fallacy of the decisions

which support counsels' proposition, it is unneces-

sary to take up one by one the cases which are cited

in their brief. In some of them the cases can be dis-

tinguished on the facts, but in others the Courts have

been misled as we have heretofore indicated. Fur-

thermore, it is unnecessary to discuss the cases cited

for the reason that the doctrine for which counsel

contend has been discarded in the jurisdictions whose

law should govern in this action. We pointed out on

page 44 supra that ^4t is a familiar rule that the

construction and validity of a contract is governed by

the law of the place where it is made''. The original

subscription agreement among the subscribers was

made in New York and its construction should there-

fore be governed by the law of that state. Counsel

urge that subscriptions to stock of a corporation are

to be construed according to the law of the domicil

of the corporation—in this case the State of Delaware.

As a matter of fact, no decision has been rendered by

the Courts of Delaware on the questions involved in

this action. It will be noted that no authority from

the State of Delaware is cited by plaintiff in error.

Indeed, the assertion that contracts of subscription are

to be governed by the law of the domicil of the cor-

poration is perhaps too broad, for in the case of

Nashua Savings Bank v, Anglo-American Land Mort-

gage Co., 189 U. S. 221, 47 L. ed. 782, the Supreme

Court stated the rule to be ^^by subscribing to stock

in a foreign corporation defendant subjected itself to

the laws of such foreign country in respect to the

poivers and obligations of such foreign corporation^'.
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But in any event, the law of Delaware could only re-

late to the contract of subscription entered into be-

tween the subscriber and the corporation ; it obviously

can have no relation to the contract among the sub-

scribers to hold out an offer to the corporation for

acceptance. That agreement was entered into in New
York and under the principal above stated would have

to be governed by the law of that state.

It is, moreover, well settled that ^Svhere the con-

tract is to be performed in a place other than that in

which it is made, the parties, according to the general

trend of American authorities, are presumed to adopt

the law of the place of performance as the law of the

contract".

12 C. J, 450.

Or, as stated, Penobscot etc. R. R, Co, v. Bartlett,

12 Gray 244 (Mass.) :

^^The rule is familiar that if a contract, either

expressly or by implication, is to be performed
in a place other than that where it was executed,

then, according to the presumed intent of the
parties, its validity, obligation, and interpretation

are to be governed by the law of the place of per-
formance: Story's Confl. L., sec. 280. The law of
the place where the contract is made can never
be the rule of its interpretation, if it is entered
into with a view to the law of another country
or state."

Looking first at the contract entered into between

the subscribers in the State of New York, it would

appear that that contract, to which the Morgan Grain

Company was not a party, having been made in New
York should be governed by the law of New York.
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It is also clear, however, from the record in this case

that the contract was to be performed in California.

Though the corporation was organized later mider

the laws of Delaware, its business was that of purchas-

ing grain on the Pacific Coast. It appears that a

lawyer in San Francisco organized the Morgan Grain

Company and that the meeting of the board of direc-

tors was held in that state. (Tr. p. 46.) The $5000

which Collins paid—$3500 paid by himself and $1500

by Wills—was paid in San Francisco. The call for

the balance of the subscription required the payment

to be made to the treasurer of the company at San

Fi-ancisco. (Tr. p. 48.) It w^ould therefore appear

that the contract of subscription, intended to be per-

formed in San Francisco, would be governed by the

laws of California. The laws of California and of

New York are the same with reference to the obliga-

tion of such subscription agreements, so it is not

necessary to decide which of these jurisdictions should

obtain; but at any rate, it is clear that if the place

of performance is to govern, then the law of Delaware

does not have to be considered.

Turning to the subscription contract entered into

between the Morgan Grain Company and Collins by

its acceptance of Collins' offer on December 15, 1920,

this contract was made in California. It appears

that the meeting of the board of directors of the

Morgan Grain Company of December 15, 1920, at

which the resolution accepting the various subscrip-

tion offers was adopted, was held in San Francisco.

This contract was clearly payable in the State of Cali-

fornia and, as we have already pointed out, Collins
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made a portion of his payment in San Francisco and

the call for the balance reqiiired it to be paid in San

Francisco, That the parties contemplated that the

contract was to be performed in San Francisco is

clear from the entire record ; for example, in the very

begimiing Collins in his telegram and letter to Morgan

stated that he would meet him in San Francisco and

^^ arrange working scheme". Hence both as to the

original subscription agreement among the subscribers

and as to the contract between Collins and the Morgan

Grain Company they are governed either by the law

of California or New York and therefore it is not

necessary to discuss the law in other jurisdictions.

However, it may be said that in the State of Oregon,

where this action was tried, there has been no decision

directly on the questions involved in this case. The

case of Balfour v. Baker City Gas Co,, 27 Or. 306,

involved a subscription agreement, and in its quota-

tion from the opinion of the Court in Minnesota

Threshing Machine Co. v. Davis, 40 Minn. 110, 41

N. W. 1026, the Court indicates its disapproval of

the theory that the subscriber may withdraw where he

has received a consideration for his promise to hold

out an offer to take stock to the corporation for

acceptance.

Furthermore, it appears that this case was tried in

the lower Court on the theory that it was not governed

by the law of the forum, Oregon, or of the law of

Delaware, the domicile of the Morgan Grain Company,

but that it was governed by the law of New York and

California. Without objection there was admitted in

evidence the case of Lake Ontario, Auitirn eft N. Y.
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Ey, Co. V. Mason, 16 N. Y. 451. This case was ad-

mitted to establish what was the New York law under

the claim of counsel for plaintiff that the New York

law governed as to the subscription contract made

in New York. The lower Court decided the case on

the theory that the California and New York law gov-

erned (Tr. p. 55) and counsel for Collins made no

claim that the law of Delaware or even the law of

Oregon, the forum, governed. It is well settled that

^^when a case is tried by both parties upon the theory

that the law of the forum governs, a party cannot, on

appeal, take the position that the laws of another

state should have applied. ^ * ^ The same principle

applies where the case is tried on the theory that the

laws of another state govern/'

3 C. J., p. 723, and cases cited.

It is now too late to contend in this Court that the

law of Delaware or of any jurisdiction other than

New York and California govern the validity of the

contracts involved in this action.

In view of the foregoing, we shall therefore confine

ourselves to establishing what is the law of the states

of California and New York on this question.

The line of authorities, among which are to be

found the Courts of California and New York, which

have enforced a subscription agreement in favor of

a corporation where the subscriber has received a

consideration for making it in spite of the fact that

he has withdrawn the offer before its acceptance by

the corporation have proceeded along two theories.

One line of cases holds that the agreement of the

subscribers to take stock in the proposed corporation
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is a binding contract with the mutual promises as a

consideration, and that hence no subscriber can with-

draw the offer which he has agreed to hold out to the

proposed corporation, and that after the corporation

is organized and it accepts the offer a contract between

it and the subscriber then exists which it can enforce.

The second theory is that there is a binding agree-

ment between the subscribers with their mutual prom-

ises as a consideration, and since the promise of each

subscriber is to take certain stock in the proposed

corporation, the agreement is for the benefit of the

corporation and it may enforce it when it is formed.

This line of cases is to be found in those states, among

them Oregon, California and New York, which permit

a contract between two parties to be enforced by a

third person for whose benefit it is made.

The line of cases which adopt the first theory avoid

the fallacy of the cases upon which plaintiff in error

relies, that in spite of a binding agreement not to with-

draw an offer, the offerer can do so. They disregard

the attempted withdrawal of the offer and on the ac-

ceptance thereof by the corporation, when formed, they

enforce the new contract between the subscriber and

the corporation. This theory has been stated best, per-

haps, in the leading case of Minnesota Threshing Ma-

chine Co, V. Davis, 40 Minn. 110, 41 N. W. 1026. In

that case the defendant subscribed to stock of a corpo-

ration to be organized, and later other persons, with

knowledge of his subscription, also subscribed and

when the corporation was later formed it sought to

enforce the subscription. The Court said

:

^*A subscription by a number of persons to the
stock of a corporation to be thereafter formed by
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them has in law a double character. First, it is

a contract between the subscribers themselves to

become stockholders, without further act on their

part, immediately upon the formation of the cor-

poration. As such contract it is binding and
irrevocable from the date of the subscription (at

least in the absence of fraud or mistake), unless

cancelled by the consent of all the subscribers

before acceptance by the corporation. Second, it

is also in the nature of a continuing offer to the

proposed corporation which, upon acceptance by
it after formation, becomes as to each subscriber

a contract between him and the corporation. '

'

This case has been frequently cited and, as previ-

ously stated, the foregoing is quoted by the Oregon

Supreme Court in Balfour v. Baker City Gas Co.,

27 Or. 306.

The second theory has been enunciated in those

states which permit a third person to enforce a con-

tract between others, for his benefit. Among such

states are Oregon, New York and California. The

application of this theory avoids the difficulty which

the Courts who support counsels' proposition find to

enforcing a subscription of a person who has at-

tempted to withdraw his offer prior to the formation

of the corporation. These Courts are miable to find

under such circumstances any agreement between the

subscriber and the corporation. We have shown the

fallacy of this reasoning. But even assuming that

the withdrawal of the offer is effective as far as the

corporation is concerned and that no new contract

between it and the subscriber is ever made, still the

original agreement between the subscribers exists un-

impaired. That agreement could only be rescinded

by a mutual agreement of all the subscribers. And
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since the corporation is a beneficiary of that agree-

ment the corporation when formed can enforce it.

It may be said at this point that there can be no

doubt that in this instance the contract entered into

beween the subscribers was for the benefit of the

Morgan Grain Company and therefore enforceable by

it under the laws of California, New York and Oregon.

We have previously discussed this subject and pointed

out that the actions of Collins himself demonstrate

that such was the case. (See supra pp. 33, 34.)

We will now quote from a number of authorities

from New York and California to establish that under

the law of those jurisdictions the plaintiff in error

cannot escape his liability on his contract by any

arbitrary revocation thereof. We will begin with

quoting from a New York case which bears a remark-

able resemblance to the case at bar—in fact, is almost

its duplicate.

Phoenix Warehousing Co, v. Badger^ (N. Y.)

6 Hun. 294

:

In this case the defendant and a number of others

agreed to take stock in a corporation to be foimed.

The defendant agreed to take 250 shares of the stock

of the plaintiff corporation and made this agreement

prior to its incorporation. The defendant proved that

at the time he made the subscription agreement it was

agreed between himself and the promoters that he was

in fact only to take 50 shares. This agreement is the

identical agreement that Collins offered to prove in

this case. If Collins' testimony as to the subsequent

oral agreement with the promoter is to be considered

as a revocation of his subscription agreement, the same
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must be said with reference to the agreement which

the defendant in the above case had with the pro-

moters of that corporation. Yet the Court held that

the subscription agreement he had entered into to

take 250 shares was a binding contract for a con-

sideration and that it inured to the benefit of the

corporation when formed, so that the corporation

could enforce it. It will be noted in the following

quotation that the Court cited the case of Lake

Ontario v. Mason, 16 N. Y. 451, which was introduced

in evidence in this action and to which we will refer

later on. The Court said

:

"The only subscription made by the defendant,

was to the certificate whereby the corporation was
created by placing opposite to his signature the

num.ber (250) of shares taken by him. and the

defendant now claims that the execution of the

certificate hy him was not sufficient as a sub-
scription, and did not bind him to take the stock

thus subscribed for. We consider the law to be
otherwise, and that the subscription in question
was binding on the defendant and inured to the

benefit of the corporation. (Buffonv Citv R. R.
Co. V. Dudley, 14 N. Y. 336; Lake Ontario etc.

F. R, i\ Mason, 16 N. Y. 451 ; and note Davton v.

•Boest, 31 N. Y. 435.) Fifty shares of the 250
subscribed for by the defendants were paid for
by him, and by his direction transferred to an
iron manufacturing companv, of which he was the
president, and he insists that at the time of the
subscription it was agreed between himself and
the other projectors of the enterprise, that he was
in fact omlij to take f^ftif (oO) shares of the stock.

If this was so, being inconsistent with, and in
contradiction of, his subscription he could not be
permitted to set it up. (Conn. etc. R. R. Co. v.

Bailey, 24 Vt. 465 ; Pescalaqua Perry Co, v. Jones,
39 N. H. 491.) The evidence tends to show that
the defendant was encouraged to believe that



76

some of the other parties would take the excess

over fifty shares off the hands of defendant, im-

mediately on the organization of the company,
and that he subscribed for the 250 shares, relying

upon such representations. If any of the other

parties made any binding engagements with the

defendant to purchase of him the excess over fifty

shares, his remedy is against the individual party
or parties who made such agreement. The cor-

poration was not at the time in existence, and as

against creditors, at all events, he cannot be per-

mitted to contradict the tenor and legal effect of

his contract.'^

Eastern Plank Road Co. v, Vaughn^ 14 N. Y.

551:

"I see nothing in the language of the subscrip-

tion which can be fairly construed to amount to a

request that the payees, Boyd & Word, shall do any
act or perform any ser^dce in respect to the for-

mation of a company for the purpose of building

the road; and the judge has not found, nor do we
think the evidence shows, that other persons have
assumed liabilities or incurred expense upon the

faith of the defendant's subscription under such
circumstances as would estop him from setting

up want of consideration. But the promise con-

tained in the subscription purports to be made
*for value received,' and it has frequently been
held that those words used in any written contract

for the payment of money, are sufficient prima
facie to establish a consideration. The burden
rested, therefore, upon the defendant to show that

no consideration had been received, and this he
failed to do. ^ * * That the promise, therefore,

is to he regarded as ohligatory, so far as a con-

sideration is concerned, is clear, and the only in-

quiry is whether the plaintiffs have acquired a
right to sue upon it, * ^ ^ It is declared upon
the face of the subscription that it is made for
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the purpose of building a certain plank road ; and
the payees are expressly authorized to transfer
the subscription to a company thereafter to be
formed for the purpose of building said road.

What interest, then, had the payees, Boyd & Word,
in the subscription? Certainly none, except that

of mere naked trustees. The whole beneficial in-

terest was in the plaintiffs, without any assign-

ment. It may be doubted whether even a formal
transfer was necessary to enable them to sue upon
it. Where a written contract is made for the

hefiefit of a third party, such third party may
bring a suit in his own name upon it. This may,
perhaps, with propriety, be regarded as such a

case. But if not, I think when a contract in writ-

ing, made nominallv with one party but avowedly
for the benefit of another, provides upon its face

for being transferred to the party for whose sole

benefit it was made, and who alone has any bene-

ficial interest in it, no consideration for the

formal transfer, other than the equitable right of

the transferee and the moral obligation to make
it, need be shown.

The defendant is therefore liable, not as a sub-

scriber to the capital stock of the company, but
upon his independent promise, made upon a suffi-

cient consideration. There can be no doubt of the
corporate power of the company to receive and
enforce such a promise, it being made for the
express purpose of enabling the company to ac-

complish the object of the incorporation."

It is to be noted that the Court held that the cor-

poration could enforce the original subscription agree-

ment as the beneficiary therein, or that, in any event,

it was the real party in interest and therefore could

sue in lieu of the payee under the subscription con-

tract.
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Stewart v. Trustees of Hamilton College^ 2

Denio, 413 (N. Y.) :

"As a subscription of a single individual, agree-

ing to make a donation to another individual or

to a corporation for the benefit of the donee
merely, I should have great difficulty in finding a

valid consideration to sustain a promise to give

without any equivalent therefor, and without any
binding agreement on the part of the donee to do
anything on his part which would be a loss or

injury to him. * ^ -^

Neither is there any difficulty in my mind in

finding a good and sufficient consideration to sup-

port a subscription of this kind made by several

individuals. Every member of society has an
interest in supporting the institutions of religion

and in the community where he resides. And
when he consents to become a subscriber with
others to raise a fund for that purpose, the real

oonsideration for his promise is the promise which

others have already made or tvhich he expects

them to make to contribute to the same object.

In other words, the mutual promises of the sev-

eral subscribers to contribute towards the fund to

be raised for the specific object in which all feel

an interest, is the real consideration of the prom-
ise of each. For this purpose also, the various

subscriptions to the sam.e paper and for the same
object, although in fact made at different times,

may, in legal contemplation, be considered as hav-

ing been made simidtaneously. The consideration

of the promise, therefore, is not any consideration

of benefit received by each subscriber from the

religious or literary corporation to which the

amount of his subscription is made payable, nor
is his promise founded upon any consideration of

injury whi(th the payee has sustained or is to

sustain or be put to for his benefit. But the

consideration of the promise of each subscriber is

the corresponding promise which is made by the

other subscribers. Mutual promises have always
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been held sufBcient as between the parties to sus-

tain the promise to each. And it has also been
the settled law from the time of the decision in
the case of Button v. Pool, Freem. L. R. 471, in

1678, down to the present time, that a party for
whose benefit a promise is made may sue in
assumpsit upon such promise, although the con-
sideration therefor was a consideration between
the promisor and a third person.

Upon this subscription the several subscribers
mutually promise each other to pay to the Trustee
of Hamilton College the sums subscribed by them
respectively, upon the condition that the funds
when collected by the corporation shall be in-

vested as a permanent fund and the income there-
of applied to the support of the officers of the
institution. The legal effect of the written agree-
ment, therefore, is the same as if it had been
stated at length in the subscription that the con-
sideration of the promise of each was the promise
made to him b}^ other subscribers to pay to the
corporation the sums by them subscribed, respec-
tively. And if this agreement had been set out in
the declaration with the names of other sub-
scribers thereto, with the sums subscribed by them
respectively, I think a sufficient consideration to
support the promise to pay to the corporation
of the College would have appeared to support the
action." (Italics ours.)

Hamilton d Beanville Plank Road Co, v. Rice, 7

Barb. (N. Y.) 163: This was an action to recover on

a stock subscription made prior to incorporation.

Defendant had agreed with others to take stock in the

corporation to be formed. While this is a decision of

the lower Court, the opinion discusses every phase of

the contention made by plaintiff in error in the case

at bar, and it is therefore important. Furthermore,

this decision is quoted with approval by the New York
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Court of Appeals in the case of Lake Ontario v.

Mason, 16 N. Y. 451, and becomes by reference a part

of that case. The opinion, therefore, amplifies and

makes clear the decision in the Mason case. The

Court said: '^Defendamt maintains—
"That the agreement which the defendant signed

was void for the reason that it was executed be-
fore there was any company in existence. That
it purports to be an agreement between the orig-

inal signers alone; and cannot be extended by
parol evidence; that it was not mutual, the com-
pany not being bound by it ; that it does not run
to the company. * * *

We think, too, that the fact that the corporation
was not in esse when the agreement was signed,

is not, of itself, a soimd objection to the right of
maintaining an action upon it. This point is de-

cided in the. case of Stanton, President of the

Exchange Bank v. Wilson (2 Hill. 153). In that

case the defendant signed the articles of associa-

tion, and subscribed before the organization of the

corporation, but the court held that this fact

formed no objection to a recovery. The action

was brought in the name of the president, and
the court say, 'It is true the company did not
come into existence till several months after the

defendant's subscription purports to have been
made, and the power of the president to sue did

not arise till that time (Jan. 1). The contract,

though dated before, must be considered as taking
effect only the first of January.' In that case

there was no corporation in esse, to be bound by,

or to exact obedience to the agreement which the

defendant subscril)ed, at the time when he placed
his signature to the paper.

All the groimds of objection arising under the

propositions we are now considering, are based
on the supposed tvant of sufficient parties to the

agreement, or of a sufficient consideration to up-
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hold it, or of a sufficient promise expressed in it.

All the cases which have held subscriptions of
stock void, have gone upon one or the other of
these grounds/'

The Court then cites and analyzes the cases of The

New Bedford Turnpike Co. v. Adam^, 8 Mass. 138;

Essex Turnpike Co. v. Collins, 8 Mass. 292 ; Phillips

Limerick Academy v. Davis, 11 Mass. Rep. 113.

The Court goes on to say

:

"It is indispensable to a consideration that
there should be either some advantage to be en-
joyed by the promisor, or some damage or loss

incurred by the promisee. * ^ * The advantages
to be derived from being a member of such a

company, and of the consequent right to partici-

pate in the pecuniary dividends, is a positive
benefit; and when the agreement secures that ad-
vantage to the subscriber, on the organization of
the company, the objection of a want of con-
sideration can not be made, with success. It was
repudiated in Stanton v. Watson (supra). Again,
the agreement under consideration not only bears
on its face the evidence of a consideration founded
on the pecuniary advantage of membership,^ but
also npon the miitnal promises expressed as clear-

ly as words can speak. (Stewart v. Hamilton
College, 2 Denio 417.) The mutual promises of

the several subscribers constitute the considera-

tion, but the promise is to pay the stihscriptions to

a third party, viz. the corporation to he thereafter

organized. That there is no tenable objection

founded on the fact that the promise is to pay a
third party, is established hy the decision in the

case of Barker v. Bncklin (2 Demio, 45). And
that the promise is valid and binding, nottvith-

stamding the party to ivhom> the payment is to be

made is a corporation not then in existence, but to

be formed thereafter, we have proved by the cases
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of Stanton v. Nelson and The Farmington Acad-
emy V. Allen, before cited." (Italics onrs.)

Before discussing the case of Lake Ontario-Auburn

R. R. Co. V, Mason 16 K Y. 451, which counsel seek to

distinguish, let us see what the California cases have

said on this question.

Marysville Electric Light & Power Co, v. Johnson,

29 Pac, 126, 93 Cal. 546, vv^as an action by the plaintiff

corporation to recover on a stock subscription made

prior to its incorporation, defendant and others hav-

ing subscribed at the same time. The Court said

:

"The agreement above set out is certainly valid;

the corresponding promises of the other signers,

and the common object sought to be accomplished
by all the parties to it, constitute a sufficient con-

sideration for the promise of defendant; and upon
the formation of the plaintiff corporation by the

persons signing the agreement, and plaintiff's

acceptance of the agreement, the defendant be-

came bound to take and pay for the number of

shares subscribed for by him." (Citing cases.)

"And it is not material to the right of the plain-

tiff to maintain this action that it is not expressly

named in such agreement as the promisee. The
agreement is to be construed according to the

evident intention of the parties to it. It pist as

clearly appears that it tvas the intention of all

the parties that the promise of each should inure

to the henefit of the corporation when formed as

if such intention were expressly declared; and
therefore in legal effect, the promise of defendant

was to pay the plaintiff corporation when organ-

ized. The corporation really represents the par-

ties to the agreement; it was brought into exist-

ence by them as an agent to carry on the business

named in the agreement, and through which they

were to secure the benefits to arise from their
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mutual and corresponding promises. The agree-

ment between the parties signing it was, in legal

effect, that they would form the plaintiff cor-

poration and pay to it, as their common represen-

tative, the amount by them subscribed for its stock

and the plaintiff is therefore authorized to sue

upon such agreement as a contract made for its

benefit/'

In San Joaquin L. & W, C\o. v. Beecher, 101 Cal.

77, the defendant subscribed to stock of a corporation

prior to the incorporation. The Court said:

'^In New York it is held that an agreement to

take a certain numl^er of shares of the capital
stock of a corporation thereafter to be formed
creates, if not an express, certainly an implied,
promise to pay for the shares; and this implied
promise will sustain an action by the company,
on its complete incorporation, against the stock-
holders to recover calls duly made upon the stock.

The interest acquired by the subscriber upon the
incorporation of the company is held a good con-
sideration to support the implied promise to pay
for such stock, and raises a sufficient mutuality
of contract between him and the company to ren-
der the contract a binding one on him. (Buffalo
etc. R. R. Co. V. Dudley, 14 N. Y. 336 ; Thompson
on Stockholders, sec. 105; Lake Ontario etc. R. R,
Co, V. Mason, 16 N. Y. 451.) ''

The Court in the same case also said:

"It is not necessary to the validity of the cor-
poration, or to the subscribers becoming stock-
holders, that they should all sign the articles of
incorporation. Those who sign articles of incor-
poration act as the agents of the others. (Mon-
terey V. Hildreth, 53 Cal. 129; Poughkeepsie v.

Griffin, 21 Barb. 454.) In another action * ^ *

and in Maryville El. L. Co. v. Johnson, 93 Cal.
538, this court held that these preliminary agree-
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ments inured to the benefit of the corporations

thereafter formed, as contemplated by the agree-

ments."

Horseshoe etc, Co. v. Sibley, 157 Cal. 447, is of par-

ticular interest because many of the points plaintiff

in error has raised are discussed in this case. In that

case the defendant executed a subscription agreement

binding herself to subscribe $1500 for stock in a cor-

poration to be formed thereafter, and she agreed to

pay her subscription to the Ocean Park Bank, trustee.

Later the plaintiff corporation was formed and on the

defendant's refusal to pay the subscription, action was

brought against her. One contention raised by de-

fendant was that she had not signed the articles of

incorporation and therefore was not liable under the

ruling in Monterey & S. V. Railroad Co, v. Hildreth,

53 cal. 123, which plaintiff in error has cited. (Br. p.

16.) The Court held that the Hildreth case only ap-

plied to an action brought to recover on a statutory

assessment provided for by the statutes of California

and had no application to recovering on an agreement

to buy stock. Referring to this preliminary subscrip-

tion agTeement, the Coui*t said

:

^^ Clearly the contract is a valid one. ^ ^ ^

A stockholder may expressly agree to pay the

amount of his subscription immediately, or at

stated times, and thus relieve the corporation of

the duty of making calls. He will be liable to pay
upon such contract according to its terms. ^ ^ ^

Appellant also insists that in. the absence of an
assignment of the agreement by the trustee to

ivhom the subscription was made payable, plain-

tiff cannot maintain suit to enforce payment. In
vieiv of the findings heretofore referred to, and
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the further -finding that said agreement Uvas made
solely for the benefit of plaintiff/ no formal as-

signment tvas necessary. That plaintiff tvas not

named in the agreement is immaterial y for, not-

ivithstanding such fact, it clearly appears that the

subscription tvas made for its benefit and in con-

templation of its creation. 'In legal effect, the

promise of defendant tvas to pay to the plaintiff

corporation ivlien orqmiized\ {Marysville etc. Co.

V. Johnson, 93 Cal. 538 (27 Am. St. Rep. 215, 29

Pac. 126).) Plaintiff ivas the real party in inter-

est, and therefore could maintain the action.

(Code Civ. Proc, sec. 367; Western Development
Co. V. Emery, 61 Cal. 611.) Its right in this re-

spect is unaffected by the fact that the Ocean Park
Bank, as trustee of an express trust, might also

by virtue of the provisions of section 369 of the

Code of Civil Procedure, have maintained a like

suit.^^

In Chater v. Sani Francisco Sugar Refining Co. et

al., 19 Cal. 219, the Court held that a corporation for

commercial purposes is little more than a joint stock

company under the English laws, more nearly resem-

bling* a limited partnership under special articles than

a corporation at common law. The Court held that

where a corporation is formed between certain parties

for commercial purposes in pursuance of a previous

agreement fixing the terms of the corporation and the

rights of the parties therein, the corporation, when

formed, is a mere agency of associates ''created for

the sake of convenience in carrying out the agreement,

as between those who made the bargain—the different

characters or forms in which or by which the bargain

was made, and the order in which the several parts of

it were executed, making no substantial difference in

the obligation."
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In Pacific Fruit Co. v. Coon, 107 Cal. 452, the Court

held that ''a subscription for capital stock of a cor-

poration cannot be rescinded or cancelled, except for

fraud or mistake, without the unanimous consent of

the stockholders.

Other cases holding that an agreement to take stock

before the corporation is organized is binding and en-

forceable are

:

West V. Cratvford, 80 Cal. 27;

Ventura etc. v. Collins, 46 Pac. 287

;

Aulurn etc. v. Hilly 32 Pac. 587.

It is, therefore, well established in California that

contracts among a number of persons to take stock

in a corporation to be organized thereafter are bind-

ing agreements and as valid agreements they are not

revocable by any party to the agreement without the

consent thereto of the other parties. It is also well

established that such contracts are enforceable by the

corporation when organized, as agreements made for

the benefit of the corporation, and also because the

corporation is the real party in interest, and that no

assignment to the corporation of such agreements is

necessary. That the California and New York Courts

look upon this question eye to eye is emphasized by the

citation by the Supreme Court of (California in the

case of San Joaquin L. & W. Co. v. Beecher, 101 Cal.

p. 79, of the case of Lake Ontario, Auburn R. R. Co. v.

Mason, 16 N. Y. 452. (See quotation, supra, p. 83.)

Let us now return to the discussion of Lake Ontario

etc, R. R. Co. V, Mason, 16 N. Y. 451, which was intro-

duced in evidence.
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This was an action brought in the Supreme Court

of New York by the Railroad Company to collect

from the defendant Mason $600, the amount called by

the directors of the railroad company upon defend-

ant's subscription in the sum of $1000 for twenty

shares of plaintiff's stock, the par value of each share

being $50. Judgment was rendered in favor of the

plaintiff and an appeal was taken to the Court of

Appeals, which affirmed the judgment. This case has

been frequently cited by subsequent decisions of New
York and has been followed and never overruled and

is still the law of New York.

It appears that prior to the incorporation of the

railroad company seven separate agreements or ar-

ticles were circulated, all of which were in the same

words. These agreements were subscribed by different

persons with the number of shares and places of resi-

dence set against their names respectively. Later

these documents were attached together and filed at

the same time, and on one of these documents was the

name of the defendant with his subscription for

twenty shares. The New York statute required that

a certain percentage of the amount subscribed should

have been paid in cash and that a certain minimum
per mile of railroad should be subscribed. The Court

found as a fact that this condition had been met, so

that this phase of the case need be no further con-

sidered.

At the trial "the defendant then offered to prove

that after his subscription and before the organization

of the company, he revoked his suhscription by serv-
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i%g a written notice to that effect on three of the

persons named as directors^ who ivere actively engaged

in getting up the company. This evidence tvas ex-

cluded hy the cotirt and the defendant excepted/'

The objection had also been made that the different

articles of association could not be regarded as one or

entire and that the articles should be such that each

subscriber "may know before they are filed who his

proposed associates are.'' On discussing this subject

the Court said:

"The articles of association filed with the secre-

tary of state consisted of seven separate instru-

ments, exact copies or transcripts of each other.

Each of them were signed by numerous, but dif-

ferent persons with the number of shares, and
their places of residence set opposite their names
respectively. No good reason can be assigned why
these several papers should not be regarded as

one instrument; I do not doubt that the signers

so understood and intended. They were similar

in all respects except the names, residence, and
the number of shares taken by each subscriber.

They were designed to effect one common object,

the creation and incorporation of the company
and bound those who signed to like duties and
obligations. It has been said that the articles

should be such that each subscriber may know,
before they are filed, who his proposed associates

are, and revoke his engagement if he chooses to

do so. This observation might be true of a co-

partnership where each partner is the agent of the

other, with power to bind the firm within the

scope of the business and employment. It is not
true of th(^ shareholders in corporations. They
have less interest in knowing each other, and in

many cases are entire strangers. Assuming that

an associate has the power to rescind his engage-
ment, which I shall presently attempt to show he
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has not, he may ascertain his associates as well

where there are several articles as where there is

but one. When he subscribes his name he cannot

have an election who shall sign after him, and can,

I apprehend, exert but little power over the selec-

tion of his associate subscribers, whether they

sign upon the same or upon separate articles

from himself. The affidavit required by the

second section in terms embraces them all. It re-

fers to the annexed and foregoing articles of asso-

ciation, and declares them to be the articles of

association of the company; I therefore conclude
that the company was duly incorporated, and the

defendant one of the original subscribers to its

capital stock."

At the trial the defendant definitely offered to prove

that he had revoked his subscription after it was made

and before the company was organized by serving a

written notice of revocation to that effect on three of

the persons named as directors, who were actively

engaged in getting up the company. As before stated,

this evidence was excluded by the Court and defend-

ant objected. Thus this question was definitely put

before the Court of Appeals. Discussing this propo-

sition, the Court said:

^^The subscription of the defendant to the

articles of association was, in effect, a contract

to pay for and accept the twenty shares of stock.
' The advantages to be derived from being a mem-
ber of such a company, and of the consequent
right to participate in the pecuniary divid.ends,

is a positive benefit; and where the agreement
secures that advantage to the subscriber, on the
organization of the company, the objection of a
want of consideration cannot be made with suc-

cess.' (The Hamilton and Deansville Plank Road
Co. V. Rice, 7 Barb. S. C. R. 157; Stanton v.

Wilson, 2 Hill 153 ;Barker v. Bucklin, 2 Denio 45

;
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The Schnectady and Saratoga Plank Road Co.

V. Thatcher, 1 Kern. 102; Barnes v. Ferine, 2 id.

18.) // the contract to pay for and take stock

teas a valid contract, made upon a sufficient con-

siderationy then his siihscription was not open to

revocation. Until the incorporation of the com-
pany was perfected, the other subscribers had an
interest in its execution and performance of

which they could not be deprived by the act of the
defendant; and after the articles were filed and
recorded in the secretary's office, and the cor-

poration had a legal existence, it acquired a
vested interest in tlie defendant's agreement."
(Italics ours.)

Counsel have endeavored to distinguish the forego-

ing case. They claim that in that case the defendant

signed the articles of incorporation, while they assert

Collins did not do so. As we have heretofore pointed

out {supra, pp. 12, 13), there is no evidence in the

record before this Court to support such assertion.

Whether or not Collins signed the articles of incor-

poration of the Morgan Grain Company does not

appear. Even if there were any merit in the distinc-

tion, it cannot be made since there is no evidence to

support the claim that Collins did not sign the articles

of incorporation of the Morgan Grain Company.

But indeed there is no merit in the distinction

sought to be made. Counsel assert that in signing

the articles of association Mason brought himself

mthin the statement of law which counsel lay down

on page 15 of their brief, reading as follows:

'^ There is only one provision of law whereby a

subscriber becomes a stock-holder or is bound by
his offer to subscribe to the stock of a corporation

without an acceptance by the corporation after
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it is organized and that is where, by statutory
provision, the incorporators are required to sign
and file a statutory certificate as the first step in
the organization of the corporation. One who
signs these statutory articles becomes a stock-
holder therein and is bound by his subscription
without further acceptance by the corporation
after organization. '

'

The above statement has no bearing whatsoever. As
in the case of any other contract, in order to make
a binding agreement between a corporation and a sub-

scriber there must be a meeting of minds; the sub-

scriber must have offered to take stock and the cor-

poration must have accepted it. Ordinarily where a

subscriber does not sign the articles of incorporation

a contract between him and the corporation is created

when the corporation formally accepts his subscrip-

tion. In the case, however, where he signs the articles

of incorporation many cases hold that upon the forma-

tion of the corporation it is unnecessary to make any

formal acceptance of the subscription. This is par-

ticularly true where the statutes provide that the per-

sons who sign the articles shall become a body cor-

porate when the necessary legal proceedings for the

formation of the corporation have been carried out.

In the Mason case, therefore, if the defendant had

allowed his subscription to remain unrevoked upon

the filing of the articles the corporation would have

been formed and his subscription would have been

considered accepted and he would have been obligated

to take the stock. But his withdrawal of the sub-

scription, if legal, would have prevented a meeting

of minds upon which a contract could be predicated.
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The Court held that Mason was powerless to with-

draw his offer because he had agreed with other sub-

scribers to take the stock. Hence in spite of the at-

tempted revocation, on the filing of the articles his

offer was held by the Court to be still open and was

thereupon deemed accepted and he was obligated to

take the stock.

Counsels' proposition, quoted above, means no more

than that if a subscriber has signed the articles of in-

corporation and has not withdrawn his subscription,

if permitted so to do, on the filing of the articles he

becomes at once a stockholder without necessity of

further formal action on the part of the corporation.

Counsels' contention is that because his name was

on the articles of association Mason became a stock-

holder, no matter what action he might have taken

before the filing of such articles. In other words, if

Mason had been free to revoke his subscription and

he had done so but the promoters had inadvertently

or otherwise neglected to take his name off the

articles before they were filed, that nevertheless he

would be bound. Such a statement is absurd on the

face of it.

The error of this contention is demonstrated by a

case which counsel themselves cite:

Duchess & R, R. Co. v, Mabbett, 58 N. Y. 898.

In that case the defendant actually signed the arti-

cles of incorporation of the corporation which was

organized under the very act pursuant to which the

Lake Ontario Auburn R.R. Co. was organized, namely,

the act of 1850. At the time that the defendant signed
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the articles, however, the names of the directors of

the proposed corporation were not inserted in the

blank spaces. Afterwards these names were put in

the document and it was filed. In spite of the fact

that the defendant's name was on the articles of in-

corporation the Court held that he was not liable as

a subscriber because there was no meeting of minds in

that he had not consented to the nomination of the di-

rectors later named in the articles. This case demon-

strates what would appear an elementary proposi-

tion—that no person can be held to an obligation to

which he has not consented. In the Mason case, if

the defendant had had the legal right to withdraw his

offer, his evidence of such withdrawal would have been

admissible and in spite of the fact that his name was

on the articles of incorporation he would have been

released from liability.

The Mason case is, therefore, a clear cut decision

on this question. The Court held that when he signed

the articles, at that moment and before the articles

were filed, he had bound himself to take the stock in

consideration of the mutual promises of the other sub-

scribers. He was not, therefore, free to withdraw his

offer and consequently the testimony offered of such

attempted withdrawal was excluded. This is exactly

what happened in the case at bar. The narrow view

which counsel have taken of the Mason case is not

that of the Courts which have referred to and dis-

cussed that decision. It will be noticed that in the

California case of San Joaquin L. n W, Co. v.

Beecher, 101 Cal. 77, from which we quoted (see

supra, p. 83), that the Court construed the Mason
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case as holding that such a preliminary subscription

was binding.

Again, in the case of HahirsJiaiv El, Cable Co, v,

Hahirshaw etc, Co., Inc., et al, 196 Fed. 875, decided

in 1924, the United States Circuit Court of Appeals

for the second circuit, on an appeal from the District

Court of the United States for the Southern District

of New York, approved and followed the Mason case.

In the Habirshaw case a number of creditors who had

deposited their securities with the reorganization com-

mittee sought and were allowed by the District Court

to withdraw in spite of their having signed the credit-

ors' deposit agreement. The United States Circuit

Court, following the law of New York, held the agree-

ment was based on mutual promises and was irrevoc-

able. The Court said:

^^Such contracts do not differ in principle from
promises to subscribe to stock or charitable insti-

tutions. Lake Ontario etc. R.R. Co. v. Mason, 16
N. Y. 457, 463; Nebraska Chicory Co. v. Lednicky,
79 Neb. e587, 113 N.W. 245. '^

Counsel make the assertion (Br. p. 16) that ^^one

who does sign some subscription paper or agreement

but does not sign the statutory articles required by

law is not bound thereby and may withdraw at any

time prior to acceptance by the corporation after

organization." This is an astonishing statement and

is not supported by the cases cited. Among the cases

cited is that of Poughkeepsie etc. R. B, Co. v. Griffin,

24 N.Y. 150, and this case, counsel assert, is directly

in point. As a matter of fact, the case has no bearing

whatsoever.
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In the Griffin case tlie defendant signed a prelim-

inary subscription paper looking to the organization

of a corporation to be thereafter formed pursuant to

the Plank Road Act of New York. He did not sign

the articles of incorporation and the corporation

sought, after its formation, to enforce the preliminary

document which he had executed. The Court held

that as a matter of statutory construction the prelim-

inary document which he had signed was not a con-

tract but merely indicated an intention on the part

of the subscribers to subscribe without obligating

themselves so to do. Under such circumstances he

was not bound to take any stock. The Court said

:

^^ Without indulging in any further criticism
upon the language of the Act, I conclude that the
system established by it does not contemplate any
binding obligation until the T)arties who intend
to be shareholders come together and designate
the directors,—who, as their agents, are to m_anage
the concern,—and at the same time a^ree upon the
amount of the capital stock, and the otlier par-
ticulars required to be stated in the articles.

Having thus established the elements which ^o to

make up their respective rights and liabilities,

they give effect to the arrangemicnt l)y signing the
articles in which these elements are stated; and
then, and not before, a personal obligation is

created against each subscriber to pay for the
shares which he has taken. The steps which are
required to precede this are provisional and
inchoate. Their only object is to bring these per-
sons together who are ultimately to form the cor-
poration, in order to effect an organization and
execute the contracts for taking and paying for
the stock. Any one who withdraws here, or is

allowed to drop out of the enterprise before this

first binding transaction takes place, has failed to

become a shareholder and has no interest in or
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liability for any stock which has been or shall be

created.
'

'

Other New York cases cited in support of the con-

tention that the defendant may withdraw his subscrip-

tion are Troy & E, Co, v. Tihhits, 18 Barb. 297, and

Troy d R. Co. v, Warren^ 18 Barb. 310. These cases

involved the same state of facts and were decided by

the same judge. They involved the same proposition

as was decided by the Court in the Griffin case, supra,

namely, that the subscriber had not signed the articles

but had signed a preliminary paper, and the Court

held that under the proper construction of the statute,

the preliminary paper did not constitute a binding

agreement. In the Tihhits case the Court said:

^^Why subscribe to the articles the amount of

stock taken in the company, if what the legisla-

ture intended should be a valid and binding sub-

scription—a contract to take stock from a cor-

poration afterwards to be created—had been pre-

viously made?''

The Court, in the Griffin case, referred to these two

cases of Troy & R. Co. as involving the same proposi-

tion of statutory construction as the Court followed

in the Griffin case. It is apparent that no one of these

three cases has any bearing on the general proposi-

tion as to whether or not where a valid subscription

agreement has been made, the subscriber can never-

theless ignore it and withdraw his offer.

Another case to which counsel appear to attach

some importance is Raegener v. Brockway, 58 App.

Div. 166. In that case Brockway, on solicitation of

promoters of a fire insurance company, signed his
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promissory note for $400, for which he was to receive

a policy of insurance when the corporation was organ-

ized. Later he obtained insurance elsewhere and told

the promoter that he wished his note returned, to

which the promoter agreed. Later he wrote a letter

asking the return of the note to the insurance com-

pany after it was organized and the company replied

that it had mislaid the note but that it would return

it to him and that he had no interest in the corpora-

tion ^^as the company that we interested you in was

not formed and you need have no worry about the

note at all.'' It is at once apparent that here was no

agreement hy Brocktvay with others to hold out an

offer, that it was an individual wndertaking, a mere

offer for which he received no consideration, and that,

therefore, he was free to withdraw it at any time.

Furthermore, there was fraud involved, for the cor-

poration misrepresented that it had lost the note, and

the Court held it would be a fraud on Brockway to

permit it to recover. Clearly the case is not pertinent

in this action.

As to the case of Wood Motor Vehicle Co. v. Brady,

73 N.E. 674, and Dorris v. Sweeney, 64 Barb. 636, and

Lake Shore Eailroad Co. v. Curtis, 80 N.Y. 216, we

have heretofore pointed out that none of these cases

is in point because of important facts involved in each.

(supra p. 35.)

Plaintiff in error refers to Yonkers Gazette Co. v.

Taylor, 30 App. Div. 334. This case is directly con-

trary to counsels' contention. In that case the sub-

scription agreement recited that it was proposed to
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form a corporation to do certain things, then fol-

lowed the agreement, ^Hhat the undersigned hereby

subscribe to the number of shares set opposite our

names. '^ The defendant did not withdraw prior to

the incorporation of the company, nor did he sign the

articles of incorporation. The Court held that the

subscription agreement was valid and that the cor-

poration could enforce payment of the subscription.

While the defendant did not withdraw prior to the

incorporation of the company, it is obvious that if the

subscription agreement was valid, as the Court held

it was, then any effort to withdraw would have been

ineffective.

Another case cited by counsel is Avon Springs

Sanitarium Co. v. Weed, 119 App. D. 560. This was

an appeal from a judgment overruling a demurrer to

the complaint on an alleged stock subscription. There

was no withdrawal of the subscription prior to plain-

tiff's incorporation, and it appears from the case that

the subscription agreement was signed merely by the

defendant, that there were no mutual promises or

other consideration. As the Court says: ^^With whom
the defendant contracted, if at all, does not appear.''

Furthermore, the Court held that it did not appear

that defendant's subscription offer was made to plain-

tiff; that, in other words, defendant may have made

an offer to a group, X, Y, Z, to take stock, but they

may never have organized the company but a company

of the same name may have been organized by A, B, &
C, without knowledge of defendant, and obviously

such a corporation could not enforce the subscription,

since the offer had not been made to it.
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Burt V, Farrar, 24 Barb. 518, supports the conten-

tion made by plaintiff in error. The decision is that

of a lower Court; the opinion consists of about one

page and does not cite a single authority. The facts

were similar to those of Lake Ontario etc. Co, v.

Mason, yet in the Mason case, which was decided by

the New York Court of Appeals in the same year but

after the decision in Burt v. Farrar, no reference

whatsoever to the Farrar case is made.

Morowitz on Corporations, vol. 1, sec. 60, page 58,

in a foot note says that Burt v, Farrar is contrary

to Lake Ontario v. Mason, In view of the fact that

the Mason case is a decision of the Court of Appeals

and was decided after the Farrar case, and that the

Farrar case is that of the lower Court, it must be con-

sidered that the latter case has been overruled and

does not state the law of New York.

The statement of the law made by counsel under

topic V, page 16, of their brief is the doctrine of

merely a few cases. Thus in 14 CJ, p. 512, it is said

:

^^It is the doctrine of some cases that one who
signs a subscription paper, but nothing more,
whereby he agrees to take a certain number of
shares in a corporation thereafter to be formed,
does not become a stockholder or liable as a sub-
scriber, even after the corporation is formed."

Then in the following section (766) the article in

14 CJ, p. 512, goes on to say

:

'^The doctrine in the preceding section, how-
ever, is contrary to the overwhelming weight of
authority when the subscription is intended, not
merely as an agreement to subscribe in the future,
but as a present subscription to be mutually bind-
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ing upon the parties thereto prior to incorpora-

tion, and as a promise to the corporation to be

accepted and enforced by it when formed."

The foregoing analysis of the cases cited by counsel

we think demonstrates that the law of New York as

well as the law of California is that where a subscriber

has received a consideration for his agreement to take

stock, whether the consideration arises from mutual

promises of the various subscribers or in any other

form, that the subscriber is not free to withdraw his

offer until a reasonable time has elapsed for the pro-

posed corporation to be formed and accept his offer.

When the corporation is formed it can then accept

the offer, and upon such acceptance the corporation

can enforce the subscription even though the sub-

scriber has endeavored to repudiate the subscription

before its acceptance. Furthermore, the corporation

can enforce the original subscription agreement with-

out reference to the acceptance of the offer of the sub-

scriber by itself when formed, because the original

subscription agreement was made for the benefit of

the corporation, which is the agent of the parties to

the agreement, as the real party in interest. This

view of the law, we submit, is clearly sound. The

position for which counsel contend, if supported,

would result in the agreement among the subscribers

being ignored and the purpose of the individuals who

have formed the corporation being nullified. There is

no need to approach a problem of this sort in the

scholastic spirit which actuated the monks of the

middle ages. As we have heretofore pointed out, the

Courts who have refused to enforce subscriptions of
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this sort on the ground of lack of mutuality have

fallen into the same line of reasoning as the Courts

who early held that other forms of option agreements

were not enforceable because the optionee was not

bound. There are many cases outside of New York

and California which hold that a subscriber under

the circumstances involved in this action may not

withdraw. We have not deemed it necessary to un

duly prolong this brief by citing such authorities, as

we have felt that we have established that the case

is governed either by the law of California or New
York, and since the highest Courts of both these

states have held that a subscriber, where he has re-

ceived consideration, may not withdraw his subscrip-

tion, we submit that the lower Court was correct in

holding that any evidence of Collins having attempted

to do so was irrelevent and immaterial.

ESTOPPEL.

The evidence establishes that when Hale, Morgan,

Sibley and Anderson had their conference in New
York on November 4, 1920, Hale opposed the forma-

tion of the corporation at that time because of the

disrupted business conditions as an aftermath of the

war. Mr. Morgan telegraphed Collins and Collins

sent his wire of November 4th subscribing for the

stock and when that telegram was shown him, Hale
withdrew his objection to proceeding with the cor-

poration '^saying that Mr. Collins had subscribed and
that Mr. Morgan had subscribed.'' (Tr. p. 44.) It

further appears that after the conference in New
York on November 4, 1920, Morgan and Sibley re-
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turned to San Francisco via Chicago and at Chicago

^^met Mr. Grant and Mr. Fahey, grain operators,

there advised them of the company to be formed, of

the subscriptions received, and these gentlemen also

subscribed for stock.'' (Tr. p. 46.) We submit that

Collins is estopped from withdrawing his subscrip-

tion to the corporation in view of the fact that his

subscription was a determining factor in inducing

Wills, Grant and Fahey to subscribe for stock in the

Morgan Grain Company. Morgan had conferred

with Collins in Portland on his way east to New York

to meet Hale, and had gone over the entire matter

with Collins. Collins therefore knew that Wills was

considering taking stock in the proposed corporation.

Unfortunately the wire from Morgan to Collins could

not be secured but the evidence shov^^s that after Hale

objected to going on with the deal that Morgan wired

Collins and then Collins replied, and it would appear

a fair inference that Morgan wired Collins to get his

acceptance in order to induce Hale to proceed. As

we have already pointed out, this scheme contemplated

a corporation in the nature of an English joint stock

company in which Collins, Morgan, and Wills were

essential factors, and when Collins and Morgan both

indicated their willingness to proceed, it exercised

such pressure on Wills that they also agreed to go on

though against their judgment. We sul)mit that after

such action Collins cannot now deny his subscription.

In the case of Furman University v. Waller, de-

cided in 1923 by the South Carolina Supreme Court,

117 S.E. 356, 33 A.L.R. 624, the Court said:

^^Where it is within the contemplation of a

subscriber that his contribution will be used as an
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inducement to contributions by others, and addi-

tional subscriptions are made by reason of such
inducement, even in part, the consideration to

support the contract, while perhaps not amount-
ing to a technical estoppel, contains the substan-

tial elements of an estoppel in pais, since to per-

mit one who by his promise has induced another
to change his situation to his injury, to repudiate
such promise, would enable him to perpetrate a
fraud. 13 (IJ. 318."

The evidence brings Collins within this principle

and he should not be allow^ed to escape liability by

alleging that he repudiated his subscription when now^

it is too late for the other subscribers to cancel their

subscriptions.

Nor is there any merit in the point made by counsel

that this estoppel cannot be raised in view of the

pleadings.

The testimony of Mr. Anderson relating to the

effect of Collins' subscription in inducing Wills and

others to subscribe was admitted without any objec-

tion. This evidence also was admissible as showing

a consideration for the promises of the respective

subscribers in that Collins' subscription induced Wills

and others to change their position and such change

was itself a consideration for Collins' promise irre-

spective of the mutual promises constituting a binding

agreement among the subscribers. In 21 C.J. p. 1246

it is said:

"Failure to object to evidence of estoppel
waives the objection that the estoppel was not
specially pleaded. So it has been held that where
the facts showing estoppel are in issue and are ad-
missible for any purpose under the pleadins:s,
estoppel is available as a defense without being
specially pleaded."
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The evidence in this case as to the facts constituting

an estoppel was admitted without objection and was

also admissible for the purpose of showing considera-

tion. It was therefore not necessary to allege the

facts in the pleading and the evidence so introduced

can be used for any purpose. We submit that in the

light of reason and justice that the rule laid down by

the Court in Furman v. Waller, supra, should obtain

and that Collins should not be permitted to repudiate

his subscription.

Judge Bean was much impressed with this view of

the case and in his opinion (Tr. p. 54) said:

^^I am inclined, as at present advised, to feel

that the latter rule is the better rule, because

otherwise it would open the door to fraud and
deceit. If the promoter of a proposed corpora-

tion can solicit subscriptions or contract for stock

in that corporation, and then some of the sub-

scribers may withdraw before the corporation is

formed, it will be readily perceived that the others

would be required and compelled to enter into a

contract or agreement that they never contem-

plated.''

The attitude of Judge Bean in this matter was the

same as that of the Court in Shelhy County Road v.

Crow, 119 S.W (Mo.) 437. A previous ruling of the

Missouri Court had held that such a subscription like

the one involved in this action was revocable. The

Court in the Shelby case wrote an extensive opinion

in which it criticised the previous decision and the

principles which that case had enunciated and regret-

ted that under the constitution of Missouri the Court

was obligated to follow a previous ruling. In criticis-
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ing the contention presented by plaintiff in error, the

Court said:

^^The law is well settled that a subscriber for
stock in a coriDoration cannot obtain a cancella-

tion of his subscription except by the unanimous
consent of the other subscribers. Even a major-
ity of the subscribers cannot withdraw and refuse
to proceed. By the unanimous consent of all the

subscribers only may the subscription of an indi-

vidual subscriber be cancelled. 1 Earls on Corp.
(6th Ed.) Sec. 169; Ollesheimer v. Thompson
Mfg. Co., 44 Mo. App. 172. Therefore, the sev-

eral other stockholders or subscribers being par-

ties to the contract of subscription as well as the

individual subscriber and the corporation, it

seems to be obnoxious to the most elementary
principles of contract law, and of justice as well,

to permit one who has, by subscribing the prelim-

inary paper, induced the promises and subscrip-

tions of his associates, to escape from the respon-
sibilities incurred by bringing into existence the

corporation subsequently formed. On this ques-

tion Judge Thompson reasons that it is indeed a

fraud upon all of the other subscribers, even on
• an unauthorized paper, to permit one to with-

draw from it, and in commenting upon the doc-

trine that such preliminary subscriber may
escape, says that it opens the door to unlimited
fraud."

In a recent article in the Atlantic Monthly for

September, 1926, Prof. Ripley of Harvard University

has pointed out the great dangers to which the general

public is now exposed in purchasing securities offered

for sale by financial syndicates through the laxity of

our laws and the lack of proper supervision. The

theory advocated by counsel only offers another temp-

tation for the exploitation of the public by the un-

scrupulous. There have been a number of scandals
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in England through the lending by prominent men
of their names to the promotion of companies from

which they later withdrew without first announcing

their withdrawal to the persons who had been induced

to subscribe because of their connection with the en-

terprise.

The decision in this case is, therefore, of general

importance. We submit that the true view is that

expressed by Judge Thompson as follows:

^^ Wealthy and influential men may head the
subscription list with large amounts, thus in-

fluencing others to subscribe, and then, the very
moment before the articles are filed, cancel or re-

duce their subscriptions, unknown to the others,

thus leaving the victims of their fraud bound,
while they are free. That the law does not allow
this to be done, we shall therefore see. We then
take the true view to be that the engagement
created by a subscription to the stock of a pro-

jected corporation is binding in the absence of

fraud inducing it, provided the corporation is

formed according to the scheme within a reason-

able time; and that the subscriber cannot, in the

interim, any more than after the corporation is

formed, retreat from it without unanimous con-

sent.''

Dated, San Francisco,

October 20, 1926.

Respectfully submitted,

William S. Andrews,

Harry L. Eaffety,

Merwin Rankin,

David C. Pickett,

Attorneys for Defendant in Error.


